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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judical (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agricluture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9963) 


In re DECKER’S Dairy, INC. AMA Docket No. M 2-12. Decided 
July 16, 1965. 


Hearing reopened—New evidence 


In the public interest and for the proper administration of the order, 
respondent’s petition to reopen the hearing for the purpose of intro- 
ducing alleged newly-discovered facts into evidence is granted. 


Decision by Thomas J. Flavin Judicial Officer 


ORDER REOPENING HEARING 


In this proceeding under 8c (15)(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the respondent filed a petition 
to reopen the hearing following the close of the hearing and 
the issuance of a recommended decision in favor of respondent 
by the hearing examiner. The petitioner, a handler under Order 
No. 2, complains of billings by the market administrator in 
connection with skim milk disposed of in the marketing area. 
The petitioner filed a reply opposing the granting of the petition 
to reopen. 


The petition states that respondent has discovered new 
evidence to indicate that the skim milk involved was regulated 
under a Federal milk marketing order other than Order No. 2, 
that this information was not known or available to the respond- 
ent until recently, that provisions of Order No. 2 became appli- 
cable other than those litigated up to now, that new issues 
have come into the case that have not been heard or argued and 
that, therefore, the newly-discovered evidence should be in the 
record. 


It seems to us that for the proper administration of the order 
and in the public interest respondent should have an oppor- 
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tunity to get the alleged facts into evidence in the proceeding. 
Accordingly, the petition to reopen is granted and the hearing 
is reopened for the purposes set out in the petition. 


(No. 9964) 


In re DAVENPORT CENTER DAIRY, INC. AMA Docket No. M 2-18. 
Decided July 16, 1965. 


Dismissal—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), petitioner requested 
that the petition herein be dismissed without prejudice and 
respondent does not object thereto. Accordingly, the petition 
is hereby dismissed without prejudice. 


(No. 9965) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Dockets 
No. M 32-1, M 38-1, M 63-1 and M 79-1. Decided July 19, 1965. 


Dismissal—Stipulation 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In each of these proceedings under section 8c (15) (A) of the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), the parties stipu- 
lated and agreed that the petition therein be dismissed with 
prejudice. Accordingly, the petition in each proceeding is hereby 
dismissed with prejudice. 
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(No. 9966) 


In re V. L, LEHR. P&S Docket No. 3536. Decided July 9, 1965. 


Bond—Checks—Drafts—Failure to pay when due—Records— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business 
under the act without the required bond, issuing insufficient funds 
checks and drafts in payment of livestock purchased and failing to 
pay when due for such livestock, is ordered to keep records that fully 
disclose all transactions in his business under the act and is suspended 
as a registrant for a period of 30 days. 


Mr. Donald E. Graham for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented ( 7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed on May 25, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture. The Complaint charges that 
respondent violated certain provisions of the Act and the 
regulations issued thereunder. 


The respondent is registered with the Secretary of Agri- 
culture as a dealer buying livestock in commerce for slaughter 
purposes only. 


On June 15, 1965, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations set forth in the 
Complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the 
allegations set forth in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Lyons Sales Pavilion stockyard, Lyons, Kansas, the 
Pratt Livestock Commission Co. stockyard, Pratt, Kansas, the 
Medicine Lodge Sales Company, Inc. stockyard, Medicine Lodge, 
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Kansas, the Pawnee Cattle Co., Inc. stockyard, Hutchinson, 
Kansas, are now and were at all times material herein posted 
stockyards subject to the provisions of the Act. 


2. (a) Respondent, V. L. Lehr, whose address is 23 Harvest 
Lane, Hutchinson, Kansas, is now and was at all times material 
herein registered with the Secretary of Agriculture under the 
Act as a dealer buying livestock in commerce for slaughter 
purposes only. 


(b) Respondent, during the period September 11, 1964, 
through December 31, 1964, engaged in the business of a dealer 
buying and selling livestock in commerce for his own account. 


3. Respondent, during the period September 11, 1964, through 
October 15, 1964, engaged in the business of a dealer buying and 
selling livestock in commerce without filing and maintaining a 
reasonable bond or its equivalent as required by the Act and the 
regulations. 


4, (a) Respondent, on or about December 31, 1964, pur- 
chased 12 head of livestock at the Lyon Sales Pavilion stockyard 
for his own dealer account and issued a check in the sum of 
$1,120.62 in purported payment of the purchase price thereof, 
which check was returned unpaid by the bank upon which it was 
drawn marked “account closed.” Respondent has failed to pay the 
purchase price of said livestock. 


(b) Respondent on or about the dates and in the trans- 
actions set forth in paragraph IV(b) of the Complaint, pur- 
chased livestock in commerce for his own dealer account and 
issued drafts in purported payment of the purchase price thereof, 
which drafts were not honored when presented for payment. 
Respondent has failed to pay the purchase price of said livestock. 


5. Respondent, during the period September 11, 1964, through 
December 31, 1964, failed to keep accounts, records, or memo- 
randa which fully and correctly disclosed all transactions involved 
in his business as a dealer under the Act. Respondent during 
such period failed to keep: (a) a daily record of livestock pur- 
chases and sales, (b) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth, (c) a cash 
book showing all cash received and disbursed, and (d) periodic 
reconciliations of his bank accounts. 


Oe PF eet 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, and 201.30). 


By reason of the facts set forth in Finding of Fact 4 hereof, 
it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b) ). 


By reason of the facts set forth in Finding of Fact 5 hereof, 
it is concluded that respondent has wilfully violated section 
401 of the Act (7 U.S.C. 221). 


Respondent has consented to the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Engaging in business in commerce, in any capacity for 
which bonding is required under the Act and the regulations, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and the regulations; 


(2) Issuing checks and drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to 
pay such checks and drafts; and 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his 
business of buying and selling livestock in commerce for his 
own account under the Act including, among other things: (a) 
a daily record of purchases and sales, (b) a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth, (c) a cash book showing all cash received and disbursed, 
and (d) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for 
a period of 30 days. 
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This order shall become effective on the sixth day after service 
hereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9967) 


In re JEWEL EARLY, d/b/a RANDOLPH COUNTY SALES COMPANY 
and EARLY LIVESTOCK AGENCY. P&S Docket No. 3203. Decided 
July 14, 1965. 


Prior order modified 


Decision by Thomas J. Flavin, Judicial Officer 


MODIFICATION OF ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, an order was issued on July 
16, 1964, which, inter alia, suspended the respondent as a regis- 
trant under the Act for a period of 30 days and thereafter 
until such time as he demonstrates that he is no longer insolvent. 
On April 8, 1965, respondent filed a petition which states, in 
substance, that he desires to obtain employment with a corpor- 
ation that has filed an application for registration under the 
Act. Such petition also states that respondent will not be 
“financially responsible for the operation of the said business,” 
and an investigation conducted by the Packers and Stockyards 
Division has verified such statement. Under the circumstances 
and since the 30-day period of suspension of respondent has 
expired, complainant has recommended that such suspension be 
held in abeyance in order to permit respondent to obtain employ- 
ment with such corporation, provided that respondent does not 
operate in any capacity for which registration is required under 
the Act and in which he would incur personal financial obligation, 
until he demonstrates that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act contained in the order of July 16, 1964, is hereby held 
in abeyance, provided that respondent shall not operate in 
any capacity for which registration under the Act is required 
and in which he would incur personal financial obligation, until 
he demonstrates that he is no longer insolvent. The order of 
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July 16, 1964, shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 9968) 


In re KARNES CITY LIVESTOCK AUCTION, INC., AND EDGAR SHER- 
RILL, JR. AND G. J. TIPS, d/b/a SHERRILL AND TIPS CATTLE Co. 
P&S Docket No. 3524. Decided July 14, 1965. 


Registration and bond—Selling consigned livestock to employees— 
Cease and desist—Consent 


Respondent market agency is ordered to cease and desist from engaging 
in business under the act as a market agency without adequate bond 
and from selling consigned livestock to its owners, officers or employees 
for speculative purposes. The dealer respondents are ordered to cease 
and desist from engaging in business under the act as a dealer without 
the required registration and bond. 


Mr Donald E. Graham for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on May 5, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondents violated certain provisions of the Act and the 
regulations issued thereunder. 


On June 22, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations set forth in 
the complaint, waive oral hearing and the report of the Hearing 
Examiner, and consent to the issuance of a specified order. On 
June 30, 1965, respondents filed an amendment to the amended 
answer in which they consent to findings of fact and conclusions 
based upon the allegations of the complaint. 
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Complainant has filed a recommendation which states that 
subsequent to the issuance of the complaint, respondent Karnes 
City Livestock Auction, Inc. has registered as a livestock dealer 
and has filed reasonable bonds to cover its dealer and market 
agency operations under the Act; therefore, respondent Karnes 
City Livestock Auction, Inc. is now in compliance with the 
bonding requirements of the Act and the regulations. Accordingly, 
complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondent Karnes City Livestock Auction, Inc, here- 
inafter called respondent Karnes City, is a corporation whose 
address is Karnes City, Texas. 


(b) Respondent Karnes City owns and operates, and at 
all times material herein owned and operated, the Karnes City 
Livestock Auction, Inc. stockyard, Karnes City, Texas, herein- 
after referred to as the stockyard, which was at all times 
mentioned herein, and now is, a posted stockyard subject to the 
provisions of the Act. 


(c) Respondent Karnes City is now, and was at all times 
mentioned herein, engaged in the business of a market agency 
at the stockyard, and is now and was at all times material herein, 
registered with the Secretary of Agriculture under the Act 
as a market agency selling livestock on a commission basis 
at the stockyard. 


2. (a) Respondents Edgar Sherrill, Jr. and G. J. Tips herein- 
after referred to as Sherrill and Tips, are now, and were at 
all times material herein, respectively, the Vice President and 
President of respondent Karnes City. 


(b) Respondents Sherrill] and Tips, as partners doing 
business as Sherrill and Tips Cattle Co., during the period 
October 31, 1964, through February 20, 1965, engaged in the 
business of a dealer, buying and selling livestock in commerce 
for the partnership account, without being so registered with 
the Secretary of Agriculture and furnishing and maintaining 
a bond or its equivalent in conformity with the Act and the 
regulations. 
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8. Respondent Karnes City, during the period from June 11, 
1962, to the date of the execution of the complaint, maintained 
a bond in the amount of $20,000.00, to secure the performance 
of its market agency operations. 


4. On the basis of the volume of respondent Karnes City’s 
livestock transactions during its fiscal year ending July 31, 1964, 
said respondent was required, under the Act and the regulations, 
to increase to $47,000.00 the amount of the bond or bond equiva- 
lent maintained by it to secure performance of its market agency 
obligations. On or about January 6, 1965, said respondent was 
informed in writing regarding such required increased bond or 
bond equivalent coverage. On or about February 3, 1965, said 
respondent was again notified, by certified mail, and further 
notified by mail on or about February 18, 1965, regarding such 
required increased bond or bond equivalent coverage. Notwith- 
standing such notices, said respondent continued to operate as 
a market agency at the stockyard without furnishing the required 
increased bond or bond equivalent coverage. 


5. Respondent Karnes City, at the stockyard, on or about the 
dates and in the transactions set forth in paragraph V of the 
complaint, and at divers other times during the period from 
January 13, 1965, through February 24, 1965, sold livestock 
consigned to it for sale on a commission basis to respondents 
Sherrill and Tips who purchased the livestock for resale for 
their own speculative partnership account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 5 
hereof, it is concluded that respondents Sherrill and Tips have 
wilfully violated sections 308, and 312(a) of the Act (7 U.S.C. 
203, 213(a)), and sections 201.10, 201.29, and 201.30 of the 
regulations (CFR 201.10, 201.29, and 201.30). 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, it is concluded that respondent Karnes City has wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213 (a) ), and sections 201.29, 201.30, and 201.57 of the regulations 
(9 CFR 201.29, 201.30, 201.57). 


Respondents have consented to the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 
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ORDER 


Respondents Edgar Sherrill, Jr. and G. J. Tips shall cease 
and desist from engaging in business in commerce in any capacity 
for which registration and bonding are required under the 
Packers and Stockyards Act, 1921, as amended and the regu- 
lations promulgated thereunder, without being registered and 
filing and maintaining a reasonable bond or its equivalent as 
required by said Act and regulations. 


Respondent Karnes City Livestock Auction, Inc. shall cease 
and desist from: 


(1) Engaging in business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards 
Act, 1921, as amended, and the regulations promulgated there- 
under, without filing and maintaining a reasonable bond or 
its equivalent as required by said Act and regulations; and 


(2) Selling consigned livestock to its owners, officers and 
agents or employees for speculative purposes. 


This order shall become effective on the sixth day after its 
service upon the respondents, and copies hereof shall be served 
upon the parties. 


(No. 9969) 


In re A, MILLER. P&S Docket No. 3373. Decided July 14, 1965. 


Insolvency—Checks—Failure to pay when due—Suspension of 
registration—Consent 


Respondent waived the report of the hearing examiner and consented to 
the issuance of an order requiring him to cease and desist from 
operating as a dealer under the act while insolvent, issuing insufficient 
funds checks and failing to pay when due for purchased livestock and 
suspending him as a registrant for a period of 21 days and thereafter 
until no longer insolvent. 


Messrs. Jerome S. Ducrest and Samuel J. Harris for complainant. 
Conmy, Conmy, Rosenberg & Lucas, Bismarck, N.D., for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed September 25, 1964, and amended November 6, 
1964, by the Director, Packers and Stockyards Division, United 
States Department of Agriculture, charging respondent with 
being insolvent within the meaning of the Act (7 U.S.C. 204) 
and with violating certain provisions of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer to the complaint on October 12, 
1964, and an answer to the amended complaint on November 19, 
1964, denying the material allegations set forth therein. 


An oral hearing was held before John Curry, Office of Hearing 
Examiners, on April 7, 1965, in Bismarck, North Dakota. At 
the hearing respondent was represented by Max D. Rosenberg 
of Conmy, Conmy, Rosenberg & Lucas, Attorneys at Law, Bis- 
marck, North Dakota. Complainant was represented by Jerome 
S. Ducrest and Samuel J. Harris, Office of the General Counsel, 
United States Department of Agriculture. 


On June 7, 1965, a stipulation was filed in which respondent 
and complainant stipulated as follows: 


(1) Respondent admits the allegations set forth in the com- 
plaint and further admits that the Secretary of Agriculture has 
jurisdiction in this matter ; 


(2) Respondent waives the filing of proposed findings of fact, 
conclusions, and order, and the report of the Hearing Examiner, 
and consents to the issuance of an order containing findings of 
fact and conclusions based upon the admitted allegations set 
forth in the complaint, which order shall have the same force 
end effect as if entered after full hearing. 


(3) Complainant waives the filing of proposed findings of 
fact, conclusions, and order, and the report of the Hearing 
Examiner, and recommends that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Lorenz Livestock Sales stockyard, Beulah, North 
Dakota, hereinafter referred to as the stockyard, is now, and 

















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 932 


934 





was at all times material herein, a posted stockyard subject 
to the provisions of the Act. 


2. Respondent, whose address is 1158 North 4th Street, Bis- 
marck, North Dakota, is now, and was at all times material 
herein, a dealer, within the meaning of the Act, registered with 
the Secretary of Agriculture to buy and sell livestock in commerce 
for his own account. 


3. Respondent’s current liabilities exceed his current assets 
and at all times since on or about December 31, 1963, respondent’s 
current liabilities have exceeded his current assets. As of April 
30, 1964, respondent’s current liabilities exceeded his current 
assets by approximately $8,811.28. 


4, Respondent, during the period December 31, 1963, through 
April 30, 1964, operated as a dealer under the Act, buying and 
selling livestock in commerce for his own account, notwithstand- 
ing the fact that during such period his current liabilities 
exceeded his current assets. 


5. Respondent, at the stockyard, on or about October 3, 1964, 
purchased 98 head of cattle from Lorenz Livestock Sales and 
issued a check in the amount of $7,929.27 in purported payment 
of the purchase price thereof, which check was returned unpaid 
by the bank upon which it was drawn because of insufficient 
funds in respondent’s account. 


6. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 5 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 4, 5 and 6 it is concluded that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b). 


The rules of practice under the Packers and Stockyards Act 
are silent with respect to issuance of a consent order after the 
commencement or completion of the hearing. However, such 
silence is not to be construed as a prohibition. In re Armour 
and Company, et al., 19 A.D. 12. 


Complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Operating as a dealer in commerce, within the meaning 
of the Act, while his current liabilities exceed his current assets; 


(2) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds 
on deposit with the bank upon which they are drawn to pay 
such checks; and 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 21 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension after the 21-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9970) 


In re PECATONICA LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3518. Decided July 14, 1965. 


Shippers proceeds—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes and is ordered to establish a separate 
bank account for shippers’ proceeds. 


Mr. George A. Robertson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
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Agriculture, charging that respondent’s financial condition does 
not meet the requirements of the Act (7 U.S.C. 204) and that 
respondent violated certain provisions of the Act and the regu- 
lations promulgated thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions for the purpose of this 
proceeding only based on all allegations contained in the 
Complaint. 


Complainant has filed a recommendation which states that it 
is satisfied from an investigation conducted by the Packers and 
Stockyards Division subsequent to the issuance of the Com- 
plaint that respondent’s current liabilities no longer exceed its 
current assets; therefore respondent’s financial condition now 
meets the requirements of the Act. Accordingly, complainant 
has recommended that the order consented to by the respondent 
be issued except for that portion that provides for suspension 
of respondent as a registrant under the Act. Complainant does 
not consider a suspension necessary in view of the fact that 
respondent has now demonstrated that its current liabilities 
no longer exceed its current assets. 


FINDINGS OF FACT 


1. The Pecatonica Livestock Exchange, Inc. stockyard, Peca- 
tonica, Illinois, hereinafter referred to as the stockyard, is now, 
and was at all times mentioned herein, a posted stockyard 
subject to the provisions of the Act. 


2. Respondent, Pecatonica Livestock Exchange, Inc.,.a corpor- 
ation, whose address is Pecatonica, Illinois, is now, and was at 
all times material herein, engaged in the business of a market 
agency, selling livestock on a commission basis, and is now and 
was at all times material herein so registered with the Secretary 
of Agriculture. 


3. During the period from January 30, 1965, through the date 
on which the Complaint was filed, April 23, 1965, respondent’s 
current liabilities exceeded its current assets. As of January 
30, 1965, respondent’s current liabilities exceeded its current 
assets by approximately $7,431.04. 
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4. Respondent, during the months of September, 1963, 
September, 1964, and January, 1965, used funds received as 
proceeds from the sale of livestock consigned to it for sale on 
a commission basis, at the stockyard, for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing or impairing the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock, as follows; 


(a) Respondent, as of September 30, 1963, had a shortage in 
shippers’ proceeds in the amount of $9,991.61. As of said date, 
respondent had outstanding checks drawn on its custodial account 
in the amount of $24,487.88 and had, to offset said checks, cash 
in bank in the amount of $525.88, checks and cash on hand in 
the amount of $10,679.18, and current proceeds receivable in 
the amount of $3,291.21, or a total of $14,496.27, resulting in 
said deficiency in shippers’ proceeds of $9,991.61. 


(b) Respondent, as of September 30, 1964, had a shortage 
in shippers’ proceeds in the amount of $11,620.75. As of said 
date, respondent had outstanding checks drawn on its custodial 
account in the amount of $63,713.10 and had, to offset said 
checks, cash in bank in the amount of $13,993.90, checks and 
cash on hand in the amount of $25,616.29, and current proceeds 
receivable in the amount of $12,482.16, or a total of $52,092.35, 
resulting in said deficiency of $11,620.75. 


(c) Respondent, as of January 30, 1965, had a shortage in 
shippers’ proceeds in the amount of $7,764.45. As of said date, 
respondent had outstanding checks drawn on its custodial account 
in the amount of $24,381.31 and had, to offset said checks, cash 
in bank in the amount of $2,392.09, checks and cash on hand 
in the amount of $4,634.68, and current proceeds receivable 
in the amount of $9,590.09, or a total of $16,616.86, resulting 
in said deficiency of $7,764.45. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


1. Respondent shall cease and desist from using shippers’ 
proceeds for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation and 
shall maintain such account in conformity with the provisions of 
section 201.42 of the regulations. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9971) 


In re JOHN PRATHER. P&S Docket No. 2535. Decided July 15, 
1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued May 26, 1961, suspending respondent 
as a registrant under the Act until such time as respondent 
demonstrates that he is no longer insolvent. Complainant has now 
recommended that a supplemental order be issued terminating 
the suspension of respondent as a registrant under the Act as 
respondent has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of May 26, 1961, is hereby terminated. 


Copies hereof shall be served upon the parties. 
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(No. 9972) 


In re DON HALL. P&S Docket No. 3482. Decided July 20, 1965. 
Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without maintaining the required bona and is suspended as 
a registrant until he fully complies with the bonding requirements 
of the act and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed June 18, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed March 15, 1965, by the 
Director, Packers and Stockyards Division, Agricultural 
Marketing Service (presently the Consumer and Marketing 
Service), United States Department of Agriculture. Respondent 
is registered with the Secretary under the act as a dealer buying 
and selling livestock in commerce for his own account and is 
cherged with engaging in business as a dealer in commerce 
without filing and maintaing a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon the respondent March 19, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, whose address is Edgeley, North Dakota, is 
now, and was at all times material herein, engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account, and is now, and was at all times material herein, regis- 
tered with the Secretary of Agriculture as a dealer subject 
to the act. 


2. Ashley Livestock Sales Company stockyard, Ashley, North 
Dakota, hereinfater referred to as the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the act. 


8. During the period from January 28, 1963, to the date of 
the execution of this complaint, respondent maintained a surety 
bond in the amount of $5,000 to secure performance of his dealer 
obligations. 


4. Based upon his volume of business transacted as a dealer 
during 1963, respondent was required, under the act and the 
regulations, to increase from $5,000 to $10,000, the amount of 
the bond maintained by him to secure performance of his dealer 
obligations. By letters dated August 18, 1964, September 3, 
1964, and November 5, 1964, the Area Supervisor, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, for the area that includes the 
State of North Dakota, notified respondent of the required in- 
crease in his bond coverage. Notwithstanding said notices, 
respondent has continued to engage in the business of a dealer, 
buying and selling livestock at the stockyard, without furnishing 
the required additional bond coverage. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in 
Finding of Fact 4, constitutes a wilful violation of section 312 (a) 
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of the act and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See e.g., In re 
Bennie L. Pence 24 A.D. 311 (1965). Respondent should be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act until he fully complies with the 
bonding requirements of the act and the regulations issued 
thereunder, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding 
is required by the act and the regulations issued thereunder 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with the bonding 
requirements of the act and the regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9973) 


In re FRANCIS J. EGER. P&S Docket No. 3437. Decided July 21, 
1965. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business in 
commerce under the act in any capacity for which bonding is required 
by the act and the regulations issued thereunder without filing and 
maintaining a reasonable bond or the equivalent, as required by the 
act and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed June 24, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding 
except that the recommended suspension of respondent as a 
registrant under the act contained therein is hereby deleted 
therefrom as complainant has indicated that respondent is now 
in compliance with the bonding requirements of the act and 
the regulations issued thereunder. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 18, 1964, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service (presently the Consumer and Marketing 
Service), United States Department of Agriculture. Respondent 
is registered with the Secretary under the act as a dealer buying 
and selling livestock in commerce for his own account and is 
charged with engaging in business as a dealer in commerce with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. 
A copy of the complaint and a copy of the rules of practice 
were served upon the respondent December 21, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture for the 
prepartion of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 
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FINDINGS OF FACT 


1. Showalter’s Livestock Exchange stockyard, Duncansville, 
Pennsylvania, hereinafter called the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the act. 


2. Respondent, an individual, whose address is 607 Portage 
Road, Cresson, Pennsylvania, is now, and was at all times 
material herein, engaged in the business of a dealer within the 
meaning of the act, buying and selling livestock in commerce 
for his own account, and is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a dealer 
under the act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated on February 27, 1963. The Area Supervisor, Packers and 
Stockyards Division, Agricultural Marketing Services, United 
States Department of Agriculture, for the Area that includes the 
State of Pennsylvania, by a letter dated February 19, 1963, and 
received by respondent on February 21, 1963, notified respondent 
of the termination date of his bond and informed him that he 
would have to furnish the required bond if he continued to 
operate as a registrant under the act after February 27, 1963. 
Notwithstanding said notice, respondent continued to engage 
in the business of a dealer, buying and selling livestock at the 
stockyard for his own account, without filing and maintaining a 
reasonable bond or its equivalent as required by the act and 
the regulations thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in 
Finding of Fact 3, constitutes a willful violation of section 312 (a) 
of the act and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See eg. In re 
Bennie L. Pence 24 A.D. 311 (1965). Respondent should be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act until he fully complies with the 
bonding requirements of the act and the regulations issued there- 
under, as recommended by complainant. 
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PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding 
is required by the act and the regulations issued thereunder with- 
out filing and maintaining a reasonable bond or the equivalent, 
as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with the bonding 
requirements of the act and the regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9974) 


In re W. L. CoLE. P&S Docket No. 3537. Decided July 26, 1965. 
Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
the purchase price of livestock purchased in commerce. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Complaint 
filed by the Director, Packers and Stockyards Division, Consumer 
and Marketing Service on May 25, 1965, charges respondent with 
various violations of the Act and the regulations. In his answer, 
respondent admits the jurisdictional allegations in the Complaint 
and further admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations of 
the Complaint, waives oral hearing and the report of the Hearing 
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Examiner, and, for the purposes of this proceeding only, consents 
to the issuance of a specified order with findings of fact and 
conclusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, hereinafter re- 
ferred to as the stockyard, is now and was at all times mentioned 
herein a posted stockyard subject to the provisions of the Act. 


2. Respondent, whose address is 902 Byers, Joplin, Missouri, 
is now and was at all times mentioned herein, registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
for his own account at the stockyard. 


3. Respondent, at the stockyard, in 9 transactions specified 
in the Complaint, and in other similar transactions at divers 
other times during the period from February 1 through March 
31, 1965, purchased livestock and failed to pay the seller of the 
livestock or his duly authorized agent the full amount of the 
purchase price of such livestock when payment was due. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 above, it 
is concluded that respondent has violated section 312(a) of the 
Act and section 201.43(b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint, and complainant has recommended that 
such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay when 
due the purchase price of livestock purchased in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 
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(No. 9975) 


In re PAUL Cox. P&S Docket No. 3541. Decided July 26, 1965. 
Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
for livestock purchased in commerce. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service on May 27, 1965, charges 
respondent with various violations of the Act and the regulations. 
In an amended answer filed by the respondent on July 2, 1965, 
respondent admits the jurisdictional allegations in the Complaint 
and further admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and, for the purposes of this proceeding and for such purposes 
only, consents to the issuance of a specified order with findings 
of fact and conclusions based upon the allegations contained 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, hereinafter referred 
to as the stockyard, is now and was at all times mentioned herein 
a posted stockyard subject to the provisions of the Act. 


2. Respondent, whose address is c/o Joplin Stockyards, Joplin, 
Missouri, is now, and was at all times mentioned herein, regis- 
tered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy 
and sell livestock for his own account at the stockyard. 


3. Respondent, at the stockyard, in 19 transactions specified 
in the Complaint, and in other similar transactions at divers 
other times during the period from January 1 through March 
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31, 1965, purchased livestock and failed to pay the sellers of 
the livestock, or their duly authorized agent, the full amount 
of the purchase price of such livestock when payment was 
due. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312(a) of the Act 
and section 201.43(b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from failing to pay when 
due the purchase price of livestock purchased in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 9976) 


In re WM. HANCOCK. P&S Docket No. 3538. Decided July 26, 
1965. 


Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
the purchase price of livestock purchased in commerce. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service on May 25, 1965, charges 
respondent with various violations of the Act and the regulations. 
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In an amended answer filed by the respondent on July 2, 1965, 
respondent admits the jurisdictional allegations in the Complaint 
and further admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and, for purposes of this proceeding and for such purposes only, 
consents to the issuance of a specified order with findings of 
fact and conclusions based upon the allegations contained in the 
Complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Springfield, Missouri, Joplin Stock- 
yards, Joplin, Missouri, Carrol County Livestock Auction Co., 
Berryville, Arkansas, and the Farmers Livestock Auction Co., 
Harrison, Arkansas, hereinafter collectively referred to as the 
stockyards, are now and were at all times mentioned herein 
posted stockyards subject to the provisions of the Act. 


2. Respondent, whose address is 41014 College Street, Spring- 
field, Missouri, is now, and was at all times mentioned herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account at the stockyards. 


3. Respondent, at the Joplin Stockyards, in 27 transactions 
specified in the Complaint, and in other similar transactions 
at divers other times during the period from February 1 through 
March 31, 1965, purchased livestock and failed to pay the sellers 
of the livestock, or their duly authorized agent, the full amount 
of the purchase price of such livestock when payment was due. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312(a) of the Act 
and section 201.43(b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay when 
due the purchase price of livestock purchased in commerce. 


-_ we J 
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This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 9977) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided July 26, 1965. 


Modification of rates and charges 


Respondents are authorized to make the requested modification for clarifi- 
cation purposes in the current schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Mr. L. Alton Denslow, Washington, D.C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on February 23, 1965 
(24 A.D. 202), continuing in effect to and including February 
28, 1967, an order issued on February 8, 1962 (21 A.D. 115), 
which as modified by orders issued on March 29, 1962 (21 A.D. 
272), and January 6, 1964 (23 A.D. 43), authorizes assessment 
of the current temporary schedule of rates and charges. 


On July 2, 1965, a petition was filed on behalf of the respondents 
requesting authority to modify, as soon as possible, the current 
temporary schedule of rates and charges by amending Section 
D, “Open Market Buying Service Charges,” so as to clarify the 
language of that section without increasing the charges presently 
authorized. 


Prior to the issuance of the orders of February 8, 1962, and 
March 29, 1962, authorizing increases in the rates and charges, 
notice of the petition therefor was published in the Federal 
Register, and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. No 
notice of the petition requesting the modification authorized 
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by the order of January 6, 1964, was published in the Federal 
Register since it involved a reduction in certain charges. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of February 8, 1962, is further modified so as to authorize 
the respondents to make the changes in the current temporary 
schedule of rates and charges as requested in the petition filed 
on July 2, 1965. 

As heretofore noted the modification made by this order is 
merely for the purpose of clarification. The respondents who 
must prepare for and be ready to comply with this order on its 
effective date, desire to have it become effective as soon as possible. 
The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 9978) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided July 26, 1965. 


Continuation of rates and charges 
Respondents’ current schedule of rates and charges is continued in effect 
up to and including July 31, 1966. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on July 9, 1964 (23 A.D. 
765), continuing in effect to and including July 31, 1965, an 
order issued on May 9, 1963 (22 A.D. 487), which as modified 
by an order issued on July 12, 1963 (22 A.D. 802), authorizes 
assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on July 6, 1965, the respondents requested 
that the current temporary schedule of rates and charges be 
extended to and including July 31, 1966. 


Prior to the issuance of the orders of May 9 and July 12, 1963, 
authorizing increases in the rates and charges, notice of the 
petitions therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Cleck of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 9, 1963, as modified by the order of July 12, 1963, 
is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on August 1, 1965. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on August 1, 1965, and 
remain in effect to and including July 31, 1966, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 952 


(No. 9979) 


In re MARKET AGENCIES OPERATING AT THE SALT LAKE UNION 
STock YARDS. P&S Docket No. 547. Decided July 26, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including August 31, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 21, 1963 
(22 A.D. 1125), authorizing assessment of the current temporary 
schedule of rates and charges to and including August 31, 1965, 
unless changed by further order before the latter date. 


By a petition filed on July 6, 1965, one of the respondents 
requested that the current temporary schedule of rates and 
charges be extended to and including August 31, 1967. 


Prior to the issuance of the order of October 21, 1963, authoriz- 
ing increases in the rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 








LEONARD LINSMEIER et al. 953 
Cite as 24 A.D. 953 


Accordingly, the petition is granted and the order of October 
21, 1963, is continued in effect during the life of this order. 


The petitioner, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on September 1, 1965. 


This order shall become effective on September 1, 1965, and 
remain in effect to and including August 31, 1967, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9980) 


In re LEONARD LINSMEIER AND CHARLES F. LINSMEIER, d/b/a 
LINSMEIER LIVESTOCK AUCTION & d/b/a LINSMEIER LIVESTOCK. 
P&S Docket No. 3513. Decided July 27, 1965. 


Termination of suspension of Charles F. Linsmeier 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued May 24, 1965, suspending respond- 
ents as registrants under the Act for a period of 15 days and 
thereafter until such time as they demonstrate that they are 
no longer insolvent. Complainant has now recommended that 
a supplemental order be issued terminating the suspension of 
respondent Charles F. Linsmeier as a registrant under the Act 
as he has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent Charles F. Linsmeier 
as a registrant under the Act in the order of May 24, 1965, is 
hereby terminated. Such order shall remain in full force and 
effect in all other respects. 


Copies hereof shall be served upon the parties. 
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(No. 9981) 


In re FEDERAL PACKING COMPANY, INC. P&S Docket No. 3551. 
Decided July 29, 1965. 


Packer—Insufficient funds checks—Failure to pay when due— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and from failing to pay when 
due the full purchase price of such livestock. 


Miss Eva S. Reifenberg for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on June 14, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act. 


Respondent filed an amended answer on July 14, 1965, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on 
all allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Washington with its principal office and 
place of business located at Everett, Washington. At all times 
material herein, respondent was a packer, within the meaning 
of the Act, engaged in the business of buying livestock, in 
commerce, for slaughter at its plant located at said Everett, 
Washington. 
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2. The following named stockyards are now and were at all 
times mentioned herein posted stockyards subject to the provisions 


of the Act: 
Name of Stockyard Location 
Marysville Livestock Auction Marysville, Washington 


Farmers Auction Sale Barn 
currently known as 
Farmers Saturday Livestock Auction Snohomish, Washington 


Britton Bros. Snohomish Auction 
Market Snohomish, Washington 


StockLand Union Stockyards, Inc. Spokane, Washington 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for slaughter 
purposes and failed to pay, when due, the purchase price of 
such livestock. 


No. of Head and Amount 
Date of Stockyard at which Species of Live- of 
Purchase Purchased stock Purchased Purchase 
1965 (dollars) 
January 12 Marysville Livestock 7 cows and $1,574.24 
Auction 4 steers 
January 12 " ” 1 cow and 
1 steer 253.42 
January 12 % m 1 Bull 261.69 
February 1 StockLand Union 51 hogs and 
Stockyards, Ince. 1 sow 2,280.44 
February 8 - - 58 hogs 2,356.23 
March 8 " : 46 hogs 1,867.48 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes at 
various posted stockyards subject to the provisions of the Act, 
and issued checks in payment for such livestock which checks 
were returned by the bank upon which they were drawn because 
there were insufficient funds on deposit to respondent’s account 
at the time they were presented: 


Date Payee Amount of Check 
1965 
January 5 Marysville Livestock Auction $1,115.58 
January 5 . * om 1,035.42 
January 12 * "7 2 1,574.24 


January 12 = 4 ” 253.42 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 956 


956 


Date 
1965 Payee Amount of Check 
January 28 Britton Bros. Snohomish 
Auction Market $ 253.04 
February 1 StockLand Union Stockyards, Inc. 2,280.44 
February 8 " ” ” 2,356.23 
March 8 ” er ” i 1,867.48 
April 10 Farmers Saturday Livestock Auction 848.68 
CONCLUSIONS 


By reason of the facts set forth in findings of fact numbers 
3 and 4, respondent has engaged in unfair practices in commerce 
in violation of section 202(a) of the Act (7 U.S.C. 192 (a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 
ORDER 
Respondent shall cease and desist from: 


(a) Issuing checks to pay for livestock purchased in commerce 
without having and maintaining on deposit in the bank upon 
which such checks are drawn sufficient funds to pay such checks; 
and 


(b) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties.. 


(No. 9982) 


In re BELLEVILLE LIVESTOCK MARKET, INC. P&S Docket No. 3558. 
Decided July 30, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in 
commerce in any capacity for which bonding is required without filing 
and maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. 
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Miss Eva S. Reifenberg, for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 29, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations promulgated 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as 
the regulations. 


Respondent filed an answer on July 16, 1965, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has stated in its recom- 
mendation that respondent is now in compliance with the bonding 
requirements of the Act and the regulations thereunder and has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Belleville, Pennsylvania, is 
now and was at all times material herein, registered with the 
Secretary of Agriculture as a market agency, selling livestock 
in commerce on a commission basis. 


2. The Belleville Livestock Market, Inc. stockyard, Belleville, 
Pennsylvania, hereinafter referred to as the stockyard, is now 
and was at all times material herein, a posted stockyard subject 
to the provisions of the Act. 


3. Respondent’s surety bond was terminated on January 4, 
1965. Respondent, on or about November 13, 1964, was notified 
in writing of such termination date, and was informed that it 
would have to furnish a new bond if it continued to operate as 
a registrant under the provisions of the Act after termination 
of its bond. Notwithstanding said notice, respondent continued 
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to operate as a market agency in commerce, selling livestock at 
the stockyard on a commission basis, without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 3, 
supra, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—DEFAULT ORDER 


(No. 9983) 


LOGAN CoUNTy LIVE STOCK COMPANY v. ED WAREHAM JR. P&S 
Docket No. 3553. Reparation of $1,181.44 with 5 percent interest 
from March 1, 1965, awarded complainant against respondent 
in order issued July 8, 1965. 


(No. 9984) 


SHERIDAN LIVESTOCK COMMISSION Co. v. FRED DANIELS AND 
LLoyD LIEDTKE. P&S Docket No. 3530. Reparation of $3,114.74 
with 5 percent interest from September 1, 1964, awarded 
complainant against respondents in order issued July 15, 1965. 
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(No. 9985) 


CHADRON SALES COMPANY INC, v. FRED DANIELS AND LLOYD 
LIEDTKE. P&S Docket No. 3531. Reparation of $2,232.44 with 
5 percent interest from September 1, 1964, awarded com- 
plainant against respondent Fred Daniels in order issued July 
15, 1965. 


(No. 9986) 


CooNEY & KORSHAK, INC. v. THE PIONEER FRUIT & COMMISSION 
Co. PACA Docket No. 9644. Decided July 2, 1965. 


Acceptance—Liability—W arranty—Damages—Not established 


Having accepted shipment of onions and having failed to establish damages 
resulting from alleged breach of warranty, respondent liable for balance 
of contract price. 


Mr. Walter A. Hilgeson, Chicago, Ill., for complainant. 
Mr. Nicholas A. Lenge, Hartford, Conn., for respondent. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a trans- 
action involving a carload of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. A copy of the report of investigation 
was also served upon complainant. Since the amount claimed 
in the formal complaint does not exceed $1,500, the evidence 
is submitted under the shortened procedure provided in the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement. Respondent was given 
the opportunity to file an answering statement, but did not do 
so. Each party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Cooney & Korshak, Inc., is a corporation 
whose address is 1425 South Western Avenue, Chicago, Illinois. 


2. Respondent, The Pioneer Fruit & Commission Co., is a 
corporation whose address is P.O. Box 95, Hartford, Connecticut. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On July 7, 1964, in the course of interstate commerce, com- 
plainant sold to respondent 600 sacks of California yellow onions, 
medium size, at an agreed price of $2.15 per sack, and 200 sacks 
of California yellow onions, jumbo size, at an agreed price of 
$2.00 per sack, or a total contract price of $1,690.00 for the 
800 sacks, delivered Hartford, Connecticut. 


4. The onions involved in this transaction were contained 
in car PFE 20037, having been shipped out of Stockton, Cali- 
fornia, on June 30, 1964, and consigned by complainant to 
itself at Chicago, Illinois. Pursuant to the sale to respondent 
on July 7, and on the same day, complainant diverted car PFE 
20037 to respondent at Hartford, Connecticut. 


5. Car PFE 20037 arrived in Hartford at 7 p.m. on Saturday, 
July 11, and was placed on team track at 5 a.m. on Monday, 
July 13. The Railroad Perishable Inspection Agency inspected 
the onions at 2:40 p.m. on July 13, with the following relevant 
results: 


“Commodity Temperature, Top: 71° Bottom: 70° 

ek * x 

“Load—Commodity—Condition—Brand: J—E 
“Approximately 14 unloaded out of doorway area toward A 
on 


“Jumbo and medium size yellow type onions. Clean... 
Firm... 


“Medium size: 1-9%, average 414% decay mostly bacterial 
soft rot gray mold neck rot. 


“Jumbo size: 0-8%, average 314% bacterial soft rot decay. 
No abnormal bruising .. .” 


6. Respondent, upon receiving the results of the RPIA inspec- 
tion, telephoned complainant and informed it (complainant) of 
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the inspector’s findings. Complainant then suggested that respond- 
ent have a Federal inspection made of the onions. Respondent, 
pursuant to this suggestion, applied for Federal inspection, which 
was made at 3:45 p.m. on July 14. The results of that inspection, 
in relevant part, are as follows: 


“Product inspected: Yellow onions in open mesh bags... 
Applicant states Jumbo lot: 16 bags; Medium lot: 153 bags. 


ice ke * 
“Temperature of product: not taken. 


sce kk * 

“Condition: ... Jumbo lot: Decay ranges 8 to 12% average 
10%. Medium lot: Decay ranges 5 to 11% average 8%. 
Decay each lot is Gray Mold Rot in all stages affecting all 
portions of the onions. 


“Grade: Each lot meets quality requirements but fails to 
grade U.S. No.1 large or U.S. No. 1 medium account of 


condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in above lots consisting entirely of bags that 
have been set aside.” 


The results of the Federal inspection were transmitted to com- 
plainant by respondent by telephone on July 14, 1964. 


7. The delivered contract price of the onions involved herein 
is $1,690. Respondent has paid $795.88 as freight charges to 
the carrier, and $694.12 to complainant as an undisputed amount, 
or a total of $1,490, which should be deducted from the delivered 
contract price, leaving a balance of $200 in dispute. 


8. The formal complaint was filed on October 5, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the onions involved herein is 
undisputed. Accordingly, respondent is liable to complainant 
for the agreed purchas price thereof, less damages proved to 
have been sustained by respondent as the result of any breach 
of warranty on the part of complainant. Edward Dilatush & 
Co. v. Sacks Bros. Wholesale Fruit & Produce, Inc., 20 A.D. 626. 
The burden of proof with respect to the warranty, the breach, 
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and the resulting damages rests upon respondent. O’Donnell 
Fruit Company of Pittsburgh v. Mathew Mercurio, 18 A.D. 11738. 


Respondent, in its submissions, has not made it entirely clear 
what warranty was allegedly made and breached by complainant 
with respect to this shipment. It appears, however, that respond- 
ent is taking the position that the onions were warranted to be 
free from decay on arrival at contract destination, and that 
evidence of the breach of this warranty by complainant is 
found in the results of the RPIA and Federal certificates of 
inspection issued at destination on July 18 and 14, 1964, 
respectively. 


Assuming, without deciding, that the warranty was made and 
was breached by complainant, as alleged by respondent, there 
still remains the question of damages. The general measure 
of damages for a breach of warranty, where a buyer has accepted 
the goods, is the difference between the market value of the 
goods actually delivered, at the time and place of delivery, and 
the market value the goods would have had at that time and 
place if they had met the specifications of the contract. The 
buyer has the burden of proving both values, by a preponderance 
of the evidence. Northern Farms, Inc. v. Maine State Potato 
Co., Inc., 23 A.D. 1148. Respondent, however, has submitted no 
evidence with respect to either value. Respondent, therefore, 
has failed to sustain its burden of proof with respect to damages 
resulting from the alleged breach by complainant. Accordingly, 
respondent’s defense must fail, for lack of proof of such damages. 


Respondent’s failure to pay the balance of the delivered con- 
tract price of $200 to complainant is a breach of the contract 
between the parties and is in violation of section 2 of the act. 
Complainant’s damages stemming from such breach amount to 
$200, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 9987) 


HOMESTEAD TOMATO CO-OP v. ROSEANN’S WHOLESALE PRODUCE. 
PACA Docket No. 9545. Decided July 2, 1965. 


Acceptance—Freezing injury—Late inspection—Damages not established 


Results of Federal inspection made 10 days after arrival and unloading 
of shipment of tomatoes not determinative of breach of contract as 
to chilling injury prior to shipment and respondent liable for balance 
of contract price. 

Mr. Sylvester P. Adair, Homestead, Fla., and Walker & Walker, Allentown, 
Pa., for complainant. 

Mr. William C. Wickkiser, Allentown, Pa., for respondent. 
Miss Lenore H. Langford, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a timely complaint seeking reparation 
against respondent in the amount of $1600, which is alleged 
to be the balance of the total purchase price of a carload of 
tomatoes sold to respondent in January 1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer, denying liability and requesting an 
oral hearing. 


An oral hearing was held at Allentown, Pennsylvania, on 
December 3, 1964. Both parties were represented by counsel. 
Evidence received on behalf of complainant consisted of the 
deposition testimony of two witnesses and certain exhibits, 
some of which were attached to the complaint. Two witnesses 
testified for respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Homestead Tomato Co-op, is a corporation 
whose address is P. O. Box 80, Princeton, Florida. 


2. Respondent is an individual, Richard Dean Davis, doing 
business as Roseann’s Wholesale Produce, whose address is 250 
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Race Street, Catasauqua, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On January 21, 1964, contemplating shipment in interstate 
commerce, complainant sold to respondent a carload of mature 
green tomatoes, of various sizes, U.S. Combination grade, at 
an agreed price of $4 per carton for size 6x6 and larger and $3 
per carton for size 6x7, plus icing charges, or a total invoice 
price of $2,918.50, f.o.b. Florida shipping point. 


4. The contract was negotiated by Mike De Cristino, a broker 
of Homestead, Florida, who issued a broker’s memorandum of 
purchase and sale and forwarded copies to the parties. 


5. On January 21, 1964, complainant shipped from Princeton, 
Florida, to respondent at Catasauqua, Pennsylvania, in car 
FHIX 40500, 800 cartons of mature green tomatoes which were 
certified as U.S. Combination grade. 


6. The carload of tomatoes arrived at Catasauqua, Penn- 
sylvania, on or about January 27, 1964. Respondent accepted 
the shipment and promptly unloaded the tomatoes. Three 
hundred fifty cartons were placed in respondent’s warehouse. 
Three hundred cartons of the tomatoes were sent by truck to 
Ajax Fruit and Produce Company, Philadelphia, Pennsylvania. 
One hundred cartons were delivered to Trimble Brothers Fruit 
and Produce at Bethlehem, Pennsylvania, and fifty cartons were 
delivered to Sam Pontino at Norristown, Pennsylvania. 


7. On February 7, 1964, at 9:45 a.m., a Federal inspection 
was made of aproximately 400 lugs of tomatoes which were 
stacked in respondent’s warehouse. The condition of these 
tomatoes as revealed by the inspection certificate was as follows: 


“Average approximately 5% breakers, 5% turning, 10% 
pink, 15% light red, 30% red. From 6 to 22%, average 
15% damage by sunken discolored areas, occurring over 
shoulders of tomatoes. Decay ranges from 10 to 68%, 
average 35% Alternaria Rot, some Bacterial Soft Rot 
following, in all stages.” 


8. Respondent paid complainant $1,318.50 in connection with 
the transaction, or $1600 less than the contract price of the 
tomatoes. No further payment has been made by respondent 
to complainant in connection with this shipment. 
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9. The formal complaint was filed on May 27, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is respondent’s position in this case that complainant 
breached the contract in shipping a carload of tomatoes which 
had been subjected to chilling injury in the field or prior to ship- 
ment, resulting in rapid deterioration of the tomatoes after 
arrival at destination. 


The inspection relied upon by respondent of about 400 lugs of 
tomatoes in respondent’s warehouse was not made until 10 
days after arrival of the tomatoes in question. We consider 
this inspection too remote in time to establish with any degree 
of certainty that complainant breached the contract. Moreover, 
about 450 cartons of the tomatoes were shipped out of the city 
by respondent soon after arrival, and there is no evidence of 
how such tomatoes were handled or under what conditions they 
were maintained after leaving respondent’s place of business. 


Having accepted the tomatoes, respondent became liable to 
complainant for the purchase price thereof, subject to his right 
to any proven damages resulting from any breach of the contract 
on the part of complainant. There is a serious doubt in our 
minds as to whether complainant breached the contract, but 
even if a breach by complainant could be established from the 
evidence, there is insufficient evidence in the record with respect 
to respondent’s damages. The measure of damages for a breach 
of warranty is the difference between the market value of goods 
meeting contract requirements and the market value of the 
goods delivered, both values being those at the time and place of 
delivery. The burden of proof rests upon the buyer to establish 
both values. Respondent in this case has submitted no evidence 
of either value. 


It is concluded that respondent has failed to sustain his burden 
of proof with respect to damages. Therefore, respondent’s failure 
to pay complainant the total agreed purchase price of the 
tomatoes was in violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $1600, with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1600, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until 
paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 9988) 


JOE BELSON v. HOOSIER POTATO Co., INC. PACA Docket No. 9147. 
Decided July 6, 1965. 


Reconsideration—Petition for, dismissed 


As the order of December 15, 1964, is supported by the evidence and the 
law applicable thereto, respondent’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499 et. 
seq.), an order was issued December 15, 1964, awarding reparation 
to complainant. A copy of the order was served upon each of 
the parties on December 17, 1964. Respondent filed a petition 
for reconsideration of that order on December 28, 1964. A copy 
of the petition was served upon complainant and he filed an answer 
thereto on February 15, 1965. 


Respondent contends in its petition that the order of December 
15, 1964, is in error in concluding that respondent failed to 
sustain the burden of proof as to the damages resulting from 
complainant’s breach of warranty. Respondent also renews the 
defense in its amended answer that there was no valid contract 
of sale between these parties because complainant did not inform 
respondent during the contract negotiations as to the transit 
history of the potatoes. Although this defense was not specifically 
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discussed in the prior order, it was considered to be without 
merit in view of the conflicting evidence. 


Upon reconsideration, it is concluded that respondent has 
failed to sustain its burden of proving either damages or in- 
validity of the contract and that the order of December 15, 1964, 
is supported by the evidence and the law applicable thereto. 
Accordingly, respondent’s petition is hereby dismissed. The 
reparation awarded in the order of December 15, 1964, shall be 
paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 9989) 


WAVERLY GROWERS COOPERATIVE v. E. C. MITCHELL. PACA 
Docket No. 9547. Decided July 6, 1965. 


Acceptance—Failure to establish novation—Suitable shipping condition 
—Undisclosed principal—tLiability 


Having accepted f.o.b. shipment of tangerines by unloading and having 
failed to prove breach of warranty of suitable shipping condition or 
a new agreement, respondent liable to undisclosed principal for balance 
of contract price. 

Walker, Walker & Rabe, Winter Haven, Fla., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a trans- 
action involving a quantity of tangerines shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was served upon complainant. 
Respondent filed an answer denying liability. Since the amount 
involved does not exceed $1,500, the issues are submitted under 
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the shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Waverly Growers Cooperative, is a corporation 
whose address is Waverly, Florida: 


2. Respondent, Frederic Edward Mitchell, is an individual 
doing business as E. C. Mitchell, whose address is 139-143 South 
Pennsylvania Avenue, Wilkes-Barre, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about January 7, 1964, in the course of interstate 
commerce, complainant sold to respondent 500 boxes of Flordia 
tangerines for a total contract price of $1,900, f.o.b. Waverly, 
Florida. Mr. Palmer Eastwood of Eastern Marketing Service, 
Bartow, Florida, as broker, negotiated the contract between com- 
plainant and respondent. 


4. On January 7, 1964, 500 boxes of tangerines were loaded 
by complainant on a truck employed by respondent and were 
shipped from Waverly, Florida, to respondent in Wilkes-Barre, 
Pennsylvania. A joint Federal-State inspection made at 2 p.m., 
January 7, 1964, prior to shipment, certified that the tangerines 
graded U.S. No. 1 with no decay. At the time of loading by com- 
plainant, the truck contained 300 boxes of oranges purchased 
by respondent elsewhere. 


5. The truck arrived at Wilkes-Barre, Pennsylvania, at about 
5:30 a.m., January 9, 1964. At about 9 a.m., January 9, 1964, 
respondent advised Eastwood that the tangerines had arrived 
showing trouble and that he was going to order a U.S. Depart- 
ment of Agriculture inspection. Eastwood relayed this infor- 
mation to complainant. 


6. At 2:20 p.m., January 9, 1964, a Federal inspection of the 
tangerines was made. The certificate of inspection, in pertinent 
part, reads: 


“Temperature of product: At side doorway, bottom 45°F, 
top 47°F. 


“Quality: Clean, generally well formed, well colored, fairly 
smooth to smooth texture. Average 6% grade defects, 
chiefly scars and pulled stems. 
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“Condition: Mostly firm. In most samples 2 to 34% soft 
and puffy, in some samples none, averaging 9%. In most 
samples 1 to 8% damaged by skin breakdown, in some 
samples none, averaging 4%. In most samples 1 to 5% decay, 
in many samples none, averaging 2%, chiefly Blue Mold 
Rot, early to advanced stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


7. At about 3 p.m., January 9, 1964, respondent began unloading 
the boxes of tangerines and oranges from the truck and placed 
them in his store. At about 4 p.m. that same day, respondent 
advised Eastwood by telephone of the results of the Federal 
inspection, that he had removed the tangerines from the truck 
and that he wanted “full protection” from complainant or com- 
plainant could dispose of them elsewhere.. Eastwood relayed 
this information to complainant. 


8. At 6 p.m., January 9, 1964, Eastwood informed respondent 
by telephone that complainant would grant a 25 cents per box 
“policy allowance,” but respondent replied he would only handle 
the tangerines on a consignment basis. The next day, com- 
plainant, through the broker, advised respondent that, since he 
had accepted by unloading, he should sell for the benefit of all 
concerned to minimize the loss. 


9. Respondent subsequently sold the tangerines for $1,343 and 
remitted to complainant $983.70, the net proceeds. 


10. The formal complaint was filed July 17, 1964, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent first contends that complainant is not the proper 
party to bring this action since the contract was between respond- 
ent and Eastern Marketing Service, and respondent did not 
receive a copy of the broker’s memorandum of sale which shows 
complainant as the seller. The evidence establishes that com- 
plainant was the seller of the tangerines and that the broker 
so advised respondent during the contract negotiations. But 
even if this fact was not revealed to respondent during the 
contract negotiations, complainant would have the right to 
bring this action as the undisclosed principal. Vaughn-Griffin 
Packing Company v. Kelly & Weatherington, Inc. 24 A.D. 75. 
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Complainant contends that respondent accepted the tangerines 
by unloading them from the truck into his store. Respondent 
urges that unloading did not constitute an acceptance because 
it was necessary to do so in order to remove the boxes of oranges 
in the front half of the truck and also the truck owner wanted 
the truck for another haul. The broker states that respondent 
told him the tangerines were unloaded because the trucker had 
to have the truck for another load. The truck owner states 
that this was his reason for getting the truck back. Under section 
46.2 (dd) of the regulations then in effect (7 CFR 46.2 (dd), 
“Acceptance” includes any act by the consignee signifying 
acceptance of the shipment, including diversion and unloading. 
It is concluded that the unloading of the tangerines constituted 
an acceptance thereof by respondent. 


Respondent alleges in his answer that his obligation to com- 
plainant for the purchase price of the tangerines was discharged 
when the broker authorized him on January 10, 1964, to sell 
the tangerines for complainant’s account. Complainant denies 
that it told the broker to have respondent sell the fruit for 
complainant’s account. The broker states that complainant 
refused to allow respondent to handle the fruit on consignment 
and that, in accordance with complainant’s instructions, he 
told respondent that, since he had exercised “title of ownership” 
by unloading, he should go ahead and work the fruit and do the 
best possible for all concerned to minimize damages. Respondent 
had the burden of proving his allegation here by a preponderance 
of the evidence. It is concluded that he has failed to sustain this 
burden. 


Although respondent appears to contend that complainant 
breached the contract herein because the tangerines were not 
U.S. No. 1 grade on arrival at Wilkes-Barre, Pennsylvania, 
respondent does not allege that the contract called for tangerines 
grading U.S. No.1 on arrival. Neither the broker nor com- 
plainant contends that the contract specified U. S. No. 1 tan- 
gerines. According to them, the broker’s memorandum of sale 
reflects the terms agreed upon. The broker’s memorandum of 
sale submitted by complainant with the formal complaint states 
that the basis of sale is f.o.b. and there is no mention of any 
grade. It is concluded that the contract between the parties 
was on an f.o.b. basis and there was no specification as to grade. 
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In an f.o.b. sale the shipper is required to deliver produce to 
the carrier in suitable shipping condition, that is, in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract (7 CFR 
46.41(i) and (j)). Haines City Citrus Growers Association v. 
Robinson and Gentile, 10 A.D. 968. There is no evidence of 
abnormal transportation service and conditions. As a result, 
the issue is whether the deterioration of the tangerines upon 
arrival in Wilkes-Barre on January 9, 1964, was abnormal. The 
Federal inspection at Wilkes-Barre disclosed an average of 6 
percent grade defects and 15 percent condition defects. Although 
the contract here did not, as previously stated, specify any grade, 
it is noted that the U.S. Standards for tangerines (7 CFR 51.1810 
et seq.) allows for the U.S. Fancy, U.S. No. 1 and U.S. No. 2 
grades, a total tolerance of 10 percent for defects, including not 
more than 5 percent for very serious damage other than that 
caused by dryness or mushy condition, and not more than one-half 
of one percent for decay. An additional tolerance of 214 percent 
is allowed for decay enroute or at destination. In our opinion 
the deterioration at Wilkes-Barre was not abnormal and, there- 
fore, there was no breach of the warranty of suitable shipping 
condition. 


Having accepted the tangerines and having failed to prove 
any breach of contract on the part of complainant, respondent 
is liable to complainant for $916.30, the difference between the 
purchase price of $1,900 and the sum of $983.70 paid by respond- 
ent. The failure of respondent to pay the amount of $916.30 to 
complainant is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $916.30, with interest thereon 
at the rate of 5 percent per annum from February 1, 1964, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9990) 


CAL FRUIT v. RocKy PRopuceE. PACA Docket No. 9606. Decided 
July 14, 1965. 


Transportation service and conditions—Abnormal—Suitable shipping 
condition 


Where carload of strawberries not accorded normal transportation service 
and conditions, suitable shipping condition warranty not applicable and 
respondent liable for balance of purchase price. 

Complainant pro se. 

Ellenson Traffic Bureau, Detroit Mich., for respondent. 
Miss Lenore H. Langford, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $439.88, alleged 
to be the balance of the purchase price of a carload of fresh 
strawberries sold and shipped to respondent in interstate 
commerce.. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and a copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer denying liability and requesting dis- 
missal of the complaint. Since the amount involved does not 
exceed $1500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement. No 
additional evidence was submitted by respondent. However, 
respondent submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Norden Fruit Co., doing 
business as Cal Fruit, whose address is 718 Market Court, Los 
Angeles, California. 


2. Respondent is a partnership composed of Rocco Russo and 
Dominic Russo, doing business as Rocky Produce, whose address 
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is 2489 Russell Street, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about April 30, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of fresh strawberries containing 1540 trays, at $3.25 
per tray, plus 1540 sun caps, at 5¢ each, plus dry ice, $50, and 
Transigard, $15, or a total invoice price of $5,147, f.o.b. shipping 
point. 


4. The contract was negotiated by Harry Gilfenbain, a broker 
at Bakersfield, California, who issued a Broker’s Standard Memo- 
randum of Sale and forwarded copies to the parties. 


5. On April 30, 1964, complainant shipped from Fullerton, 
California, in car REX 7636, by Railway Express, 1540 trays 
of fresh strawberries, consigned to Carbone Bros. at New York 
City. On May 2, 1964, complainant diverted the car to respondent 
at Detroit, Michigan, where it arrived at 8:30 p.m., May 3, 1964. 
The car was placed for unloading at 9 a.m., May 4, 1964. 


6. On May 4, 1964, at 9:05 a.m., a Federal inspection was made 
which was restricted to product in all partial stacks and upper 
three layers of approximately 1100 trays of strawberries remain- 
ing in car REX 7636. The report of that inspection disclosed, 
among other things, the following: 


“Temperature of Product: At doorway top 43 degrees, 
bottom 42 degrees F. One Quarter length top 45 degrees, 
bottom 41 degrees F. At bunkers top 41 degrees F. 


“Condition :In most samples 3 to 15%, in some none, average 
5% damage by soft bruises. In most samples none, in many 
3 to 18%, average 3% ripe and soft. In most samples no 
decay, in many 3 to 15%, average 3% decay, generally Gray 
Mold or Leather Rot mostly advanced, some early stages. 
Remainder of stock ripe and firm, bright to fairly bright. 
Calyxes good green color.” 


7. On May 16, 1964, respondent sent complainant an account- 
ing showing the resale of the strawberries in car REX 7636, 
accompanied by respondent’s check for $4,707.12. On May 18, 
1964, complainant wired respondent as follows: 


“RECEIVED YOUR CHECK NUMBER 877 FOR 4,707.12 
THIS IS TO NOTIFY YOU THAT WE ARE NOT ACCEPT- 
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ING THIS AMOUNT IN FULL PAYMENT. THIS CAR 
WAS SOLD ON AN FOB BASIS REMIT BALANCE OF 
PAYMENT 439.88 WITHIN 72 HOURS OR WE WILL BE 
FORCED TO TAKE ACTION.” 


No further payment has been made by respondent in connection 
with the transaction. 


8. The formal complaint was filed on August 24, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The parties are agreed as to the terms of the contract, which 
was on an f.o.b. shipping point basis. Respondent admits in its 
answer receiving the carload of strawberries, on or about May 
4, 1964, but denies that complainant shipped the kind, quality, 
grade, and size called for by the contract. Respondent further 
contends that it complained to the broker concerning the condition 
of the strawberries on the date of arrival, and was instructed 
by the broker to “clean up the car” and adjustment would be 
obtained later from the shipper. The broker has denied this, 
however. The Broker’s Standard Memorandum of Sale gives 
no indication of the kind, quality, grade, and size of strawberries 
contemplated by the parties to the contract. The memorandum 
simply lists 1540 Berries at $3.25, on an f.o.b. basis, plus sun 
caps at 5¢ each. Neither party took any exception to the specifi- 
cations as set forth in the broker’s Memorandum of Sale. 


Since respondent accepted the strawberries, it is liable to 
complainant for the contract price thereof, less any damages 
respondent can show it sustained as a result of any breach of 
the contract on the part of complainant. Under the f.o.b. con- 
tract, complainant impliedly warranted that the strawberries 
were in suitable shipping condition; that is, that they were in 
a condition which, if handled under normal transportation service 
and condition, would assure delivery without abnormal deterior- 
ation at the destination specified in the contract. The destination 
was Detroit, Michigan, and, according to the Federal inspection 
report quoted in Finding of Fact 6, the berries on arrival showed 
as high as 15% and an average of 5% damage by soft bruises, 
and as high as 15% and an average of 3% decay, generally Gray 
Mold or Leather Rot, mostly advanced, some in early stages. 
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In view of the condition of the strawberries on arrival, it is 
important to determine whether normal transportation service 
and conditions prevailed during the transit period. It appears 
that transit time and the icing record were normal. According 
to Agriculture Handbook No. 195, entitled “Protection of Rail 
Shipments of Fruits and Vegetables,” published in July 1961, 
the desired transit temperature for fresh strawberries is 32° 
to 35° F. Low temperatures will control both ripening and 
decay. Gray Mold and Leather Rot are controlled at temperatures 
under 40°. A Transigard was installed in the car involved herein 
at shipping point for the purpose of keeping a constant record 
of the temperature during transit. Complainant submitted in 
evidence a part of the Transigard tape and respondent submitted 
the remainder of the tape. It appears from the tape that for a 
substantial part of the transit time, the temperature in the car 
was in excess of 40° and as high as 60° at times. There is 
attached to the report of investigation a copy of a letter to 
respondent’s representative, dated July 13, 1964, from Transigard, 
Inc., which states that, “Starting at approximately 36 hours 
and ending at 101 hours, the indicated temperatures are above 
those recommended for the particular commodity [strawberries] 
(see U.S.D.A. Handbook #195.)” 


On the basis of the evidence, we conclude that the strawberries 
involved herein were not accorded normal transportation service 
and conditions. Therefore, the suitable shipping condition 
warranty is not applicable here and may not be relied upon by 
respondent. Respondent has submitted no other evidence of a 
breach of the contract on the part of complainant. In the absence 
of any evidence of a breach by complainant, respondent is liable 
for the full purchase price of the strawberries. Respondent’s 
failure to pay the total agreed purchase price is in violation 
of Section 2 of the Act. Complainant should be awarded reparation 
against respondent for the unpaid balance of $439.88, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $439.88, with interest thereon 
at the rate of 5 percent per annum from June 1, 1964, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 
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(No. 9991) 


In re TRACK SIDE PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
9811. Decided July 14, 1965. 


Failure to account truly and correctly—Failure to remit proceeds 
promptly—Violation of records requirements—Suspension of 


license—Consent 


Respondent admitted the allegations of the complaint and consented to 
suspension of license for a period of 20 days. 


Miss Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on June 9, 1965, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly 
violated section 2 and violated section 9 of the act by failing to 
account and make payment truly and correctly of the net proceeds 
realized from the sale of perishable agricultural commodities 
consigned to it in interstate commerce, and by failing to keep 
adequate records. 


Respondent filed an answer on July 7, 1965, admitting the 
allegations of the complaint. Respondent’s answer also waived 
oral hearing, waived the provisions of section 10 of the act with 
respect to the requirement of a 10-day period before an order 
can take effect, and consented to the issuance of an order 
suspending respondent’s license for 20 days. Respondent’s 
admissions and consent to the issuance of such order were con- 
ditioned upon said suspension becoming effective on August 9, 
1965. Complainant has filed a consent to the issuance of such 
an order. 


FINDINGS OF FACT 


1. Respondent, Track Side Produce Distributors, Inc., is a 
Wisconsin corporation whose address is 115 South 2nd Street, 
Milwaukee, Wisconsin. The officers, directors, and stockholders 
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of respondent corporation are Arthur J. Anderson, president and 
owner of 50 percent of the stock; Eli Drobac, secretary-treasurer 
and owner of 50 percent of the stock; Winifred Anderson, vice 
president and Dorothy Drobac, director. 


2. Pursuant to the licensing provisions of the act, license No. 
40207 was issued to respondent on May 7, 1936. This license has 
been renewed annually, presently is in effect, and is next subject 
to renewal on or before May 7, 1966. 


3. During the period September 1961 through February 1965, 
respondent received in interstate commerce, on consignment, 33 
lots of perishable agricultural commodities, and accepted and 
sold these commodities, but failed to account truly and correctly 
and make full payment promptly of the net proceeds realized as 
set forth in the complaint and in the summary below. 


To Shipper 
Respondent’s Actual Amount Amount Amount 
Arrival Account of Net Over- Under- Over- 
Shipper Date Commodity Sales—Net Proceeds paid paid charged 
Deficit) Deficit) 
Palmer & Co. 9/26/61 Peaches $ 441.28) $ 291.72) _ — $ 149.56 
W. B. Brown 5/22/62 Tomatoes 1,111.07 1,255.00 _ $143.93 _ 
Deerfield 
Groves Co. 5/22/62 Grapefruit 2,007.89 2,080.41 — 72.52 _ 
Philip Balsamo 
Co. 5/28/62 Tomatoes 1,068.07 1,037.26 $30.81 a — 
A. Duda & Sons 5/31/62 Corn 774.87 892.99 a 118.12 _ 
Rosenthal 
Produce Co., Inc. May 1962 Cucumbers 1,973.44 2,041.39 — 67.95 -- 
Bud Antle, Inc. 10/31/62 Lettuce 1,228.30 1,258.39 a 30.09 — 
Wilco Produce 
Co. 11/2/62 Lettuce 1,535.60 1,544.35 —_— 8.75 _ 
The Garin Co. 11/23/62 Lettuce 650.36 707.87 _— 57.51 _ 
A. Duda & Sons 3/4/63 Celery 1,134.87 1,217.57 _ 82.70 _— 
Deerfield 
Groves Co. 3/4/63 Grapefuit 3,101.96 3,138.68 _ 36.72 -—- 
The Garin Co. 2/27/64 Lettuce 895.36 875.73 19.63 —_— — 
Fry Distrib. Co. 2/28/64 Lettuce 590.16 760.08 _— 169.92 —_— 
McEvilly Packing 
Co. 4/2/64 Cantaloups 1,412.83 1,405.86 6.97 —_ — 
A. Duda & Sons 5/19/64 Corn 1,008.11 1,034.57 — 26.46 — 
Louisiana Straw- 
berry & Veg. 
Distrib. Co 6/8/64 Cantaloups 1,040.18 1,071.27 — 31.09 — 
John Norton Deficit ) 
Farms 6/18/64 Onions 13.84) 135.05 as 135.05 13.84 
J. Vukasavich 7/13/64 Cantaloups 2,320.85 2,294.66 26.19 — — 
Lowell Schy Co. 8/3/64 Tomatoes 1,381.92 1,345.22 36.70 os — 
D’Arrigo Bros. 9/23/64 Lettuce 1,145.00 1,132.10 12.90 _ _ 
D’Arrigo Bros. 10/6/64 Lettuce 1,119.15 1,123.74 — 4.59 — 
Mutual Veg. 
Sales 10/8/64 Lettuce 1,267.31 1,296.35 — 29.04 — 


Wilco Produce 
Co. 10/30/64 Lettuce 866.78 869.78 3.00 — 
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To Shipper 
Respondent’s Actual Amount Amount Amount 
Arrival Account of Net Over- Under- Over- 
Shipper Date Commodity Sales—Net Proceeds paid paid charged 
Deficit) Deficit) 
Wilco Produce 
Co. 11/9/64 Lettuce 1,068.61 1,063.30 5.31 -- — 
Wilco Produce 
Co. 1/4/65 Lettuce 735.96 757.39 oo 21.43 ~- 
J.W. Oldberg & 
Son 1/18/65 Lettuce 530.46 536.50 — 6.04 _ 
Wilco Produce 
Co. 1/21/65 Lettuce 743.29 752.35 — 9.06 —_ 
Mutual Veg. 
Sales 2/24/65 Lettuce 789.12 799.77 — 10.65 _ 
Totals $138.51 $1,064.62 $163.40 








4. During the period September 1961 through February 1965, 
respondent failed to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved 
in its business, in that respondent: (1) consistently and con- 
tinually failed to record in its receiving book the names and 
addresses of all shippers; (2) consistently and continually failed 
to record in its receiving book whether the produce was purchased, 
consigned or received on joint account; (3) consistently and 
continually failed to record in its receiving book the disposition 
of produce received; (4) failed to assign lot numbers to some 
lots of consigned produce and to each purchased shipment of 
similar produce on hand at the same time; (5) repeatedly failed 
to enter lot numbers upon the sales tickets at the time of sale; 
and (6) failed to obtain evidence of claimed dumping or destruc- 
tion of consigned produce. 


5. Pursuant to the provisions of Section 9(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008i(b)), respondent was 
afforded several opportunities to demonstrate or achieve com- 
pliance with all lawful requirements of the act relating to the 
allegations contained in the complaint, but it failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respondent 
has repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b), as defined by the Regulations issued pursuant 
thereto (7 CFR 46.2(y) (2) prior to August 15, 1963; 7 CFR 
46.2(z) (2) thereafter). By reason of the facts set forth in 
Finding of Fact 4, respondent violated section 9 of the act (7 
U.S.C. 499i), and the Regulations issued pursuant thereto (7 
CFR 46.17, 46.19 and 46.22 prior to August 15, 1963; 7 CFR 
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46.18, 46.20 and 46.23 thereafter). Respondent filed an answer in 
which it admitted these facts, waived oral hearing, and consented 
to the suspension of its license for 20 days, such suspension to 
become effective on August 9, 1965. Respondent also waived 
the provisions of section 10 of the act with respect to the effective 
date of the order. Since respondent has made restitution to the 
consignors listed in Finding of Fact 3, complainant has consented 
to the issuance of an order consistent with the terms proposed by 
respondent. Accordingly, pursuant to section 47.26(b) of the 
rules of practice (7 CFR 47.26(b)), such an order should be 
issued. 


ORDER 


Effective August 9, 1965, respondent’s license under the act 
is suspended for a period of 20 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 9992) 


TROPICANA IMPORTING COMPANY, INC. v. W. R. REYNOLDS DIs- 
TRIBUTING. PACA Docket No. 9659. Decided July 14, 1965. 


Rejection—Without reasonable cause—Damages 


Respondent’s failure to take possession of truckload of bananas, after 
technically accepting shipment, is rejection without reasonable cause 
and it is liable for purchase price. 


Complainant pro se. 
Mr. Guy R. Dunn, Hapeville, Ga., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,142.66, alleged 
to be the unpaid purchase price of a shipment of bananas sold 
and delivered to respondent in interstate and foreign commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and a copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer, denying the transaction as alleged 
and denying any liability to complainant in connection with the 
bananas. Since the amount involved does not exceed $1,500, the 
issues are submitted under the shortened procedure provided 
in the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Tropicana Importing Company, Inc., is a 
corporation whose address is 215 North 11th Street, Tampa, 
Florida. 


2. Respondent is an individual, William Robert Reynolds, 
doing business as W. R. Reynolds Distributing, whose address 
is Georgia State Farmers Market, Forest Park, Georgia. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about May 21, 1964, in the course of foreign and 
interstate commerce and by oral contract, complainant sold to 
respondent a truckload of bananas which had been received from 
Ecuador at the Port of Tampa, Florida, on May 21, 1964, for 
a total invoice price of $1,142.66, f.o.b. Tampa, Florida. 


4. Complainant shipped on May 21, 1964, from Tampa, Florida, 
to respondent at Forest Park, Georgia, 377 stems of bananas 
designated as “Specials,” and weighing 30,070 pounds. 


5. The truckload of bananas arrived at respondent’s place 
of business at 8:30 a.m., May 22, 1964. Respondent refused to 
unload the bananas at that time, and asked the trucker to return 
the load to him on Sunday, May 24, 1964. On that date, the load 
of bananas was again tendered to respondent, and respondent 
refused to take delivery of the shipment. 


6. On or about May 26, 1964, the carrier, Terminal Transport 
Co., Inc., Atlanta, Georgia, sold the load of bananas to Whitco 
Produce Company at Dalton, Georgia, for $475, after having 
first contacted both parties concerning disposition of the ship- 
ment and finally notifying them that the bananas would be sold 
for the carrier’s expenses. 
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7. Respondent has not paid complainant the purchase price 
of the bananas, or any part thereof. 


8. The formal complaint was filed on November 10, 1964, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


In his answer to the formal complaint, respondent “emphatically 
denied” that he agreed to purchase the load of bananas in 
question from complainant, and avers that the telephone conver- 
sation between the parties was to the effect that when the 
bananas arrived at Georgia State Farmers Market, respondent 
would inspect them and if they were of the quality that he could 
sell, he would purchase the bananas. Respondent contends that 
he never agreed on any price to be paid for the bananas. Respond- 
ent admits receiving from complainant an invoice for the bananas, 
but states that complainant was notified by telephone “that he 
did not accept the bananas and therefore knew that the invoice 
should not have been sent to him.” 


The burden is upon complainant, of course, to establish by 
a preponderance of the evidence the allegations of its complaint, 
including the alleged sale of the bananas to respondent. In our 
opinion, a preponderance of the evidence of record supports the 
allegations of the complaint. Attached to the report of investi- 
gation as Exhibit No. 8 is a copy of a report of a personal investi- 
gation of this controversy conducted by Department investigators 
at respondent’s place of business on September 22, 1964. Accord- 
ing to this report, respondent told the investigators that the 
shipment of bananas arrived at his place of business on May 
22, 1964, and that the fruit was green and in good condition and 
the pulp temperature was 58° F., “in accordance with his 
shipping instructions.” Respondent did not deny having purchased 
the bananas. Respondent stated that he told the truck driver 
he could not use the load at that time since his storage rooms 
were full, and he instructed the driver to return the load to him 
on Sunday, May 24, 1964. Respondent stated that the load was 
pulled away from his loading platform and parked on the opposite 
side of the building, where it stayed the remainder of the day 
and the following day, May 23, 1964. Respondent stated that 
he checked the load over the weekend and found that proper 
refrigeration was not being maintained, that on Sunday, May 
24, the bananas showed a pulp temperature of 72°, and he said 
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he told the driver of the truck that the temperature was not 
being maintained in accordance with his instructions. The investi- 
gators were told by respondent that he called complainant’s 
Sam Pupello by telephone on May 24 and advised him that 
respondent could not use the bananas as they were ripe and 
soft due to improper refrigeration. Respondent was asked 
whether complainant had agreed to accept the rejection by 
respondent, but he did not reply to this inquiry. Respondent 
stated finally that the load of bananas was subsequently moved 
from his place of business, but he did not know the final 
destination. 


The carrier, Terminal Transport Co., Inc., furnished the 
Department with a copy of its record of handling the shipment 
of bananas in question. The record substantially confirms the 
statements made by respondent to the Department investigators 
approximately 4 months after the transaction in question. The 
record indicates that shipping instructions were to maintain 
the temperature at 56° to 58° at all times, to be checked every 
3 or 4 hours with a thermometer, and to have vents closed and 
ticker running to destination. The record further shows that 
the designated temperature was maintained throughout the 
transit period and that the load was iced eight times. The 
carrier’s report further shows that on May 25, 1964, its claim 
agent talked to Robert M. Baker, an employee of respondent, 
and told him that complainant said the load of bananas belonged 
to respondent; that Baker stated respondent was in the hospital 
and had told him on Friday, May 22, not to touch this load; that 
Baker stated he had a full house and did not have a single room 
empty; and that he told Baker he was going to sell the load of 
bananas, whereupon Baker said, “Go ahead, I just work here— 
Mr. Reynolds told me not to touch the load and I’m not going to.” 


On the basis of the evidence, we conclude that complainant 
sold and respondent purchased the load of bananas, as alleged 
in the complaint. It is further concluded that complainant fully 
performed its part of the contract. Since respondent failed to 
notify complainant within 8 hours that he was rejecting the 
bananas, he is deemed to have accepted them. According to 
respondent’s own statement to the Department, the bananas 
upon arrival were green and in good condition, and the pulp 
temperature was 58°, pursuant to respondent’s shipping instruc- 
tions. It must be concluded, therefore, that respondent’s failure 
to take possession of the bananas, after having technically 
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accepted them, amounted to a rejection without reasonable cause, 
in violation of Section 2 of the Act. 


There is no indication that the carrier received from the 
resale more than its expenses incurred in connection with the 
load of bananas, or that complainant has been paid any amount 
on account of the transaction. Under the circumstances, com- 
plainant’s loss as a result of respondent’s unlawful rejection 
of the bananas is the purchase price of the fruit. Complainant 
should be awarded reparation against respondent in the amount 
of $1,142.66 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,142.66, with interest there- 
on at the rate of 5 percent per annum from July 1, 1964, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 9993) 


BLUE RIBBON SALES COMPANY v. NARCISE PRODUCE, INC. PACA 
Docket No. 9619. Decided July 15, 1965. 


Suitable shipping condition—Tomatoes—Breach—Damages 


Suitable shipping condition warranty breached although transportation 
service and conditions may have been abnormal where discoloration 
in tomatoes caused at time of packing, and damages allowed for 
difference between contract price and resale proceeds plus expense 
of resale preparation. 


Wiliams, Salomon & Kenney, Miami, Fla., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in connection with a transaction 
in interstate commerce involving a carload of tomatoes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent failed to file an answer to the formal complaint 
and was thereafter advised that it was deemed in default. Prior 
to the issuance of a default order, however, respondent moved 
that its default be set aside and that it be allowed to file an 
answer to the complaint. Respondent’s motion was granted 
over complainant’s objection, the default was set aside, and 
the answer submitted by respondent was accepted for filing. 


Since the damages claimed in the formal complaint do not 
exceed $1,500, the evidence is submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). 
Pursuant to this procedure complainant and _ respondent, 
respectively, were given the opportunity to file an opening and 
an answering statement, but did not do so. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Blue Ribbon Sales Company, is a corporation 
whose address is P.O. Box 706, Homestead, Florida. 


2. Respondent, Narcise Produce, Inc., is a corporation whose 
address is City Market, Huntington, West Virginia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On January 8, 1964, in the course of interstate commerce, 
respondent, acting through its agent, C. L. Russum, a broker, 
of Florida City, Florida, purchased from complainant one car- 
load of mature green tomatoes, U.S. Combination grade, in the 
quantities and at the prices indicated below, f.o.b. Florida City, 
Florida, plus icing charges as shown: 


Price per Price 
No. Cartons Weight Size Carton Extended 
70 40 lbs. net 5x6 $3.50 $ 245.00 
510 reese, var 6x6 3.50 1,785.00 
380 Pe a 6x7 2.00 760.00 
960 $2,790.00 
Icing charges 9.25 


$2,799.25 — 
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4. The broker issued a Broker’s Memorandum of Purchase 
and Sale on the date of sale, January 8, 1964. Included on the 
memorandum, under “Shipping Instructions, Routing, and Desti- 
nation,” was the following notation, in relevant part: 


“Huntington, W.Va. ... 1 ton ice North Bunker at origin. 
2 Heaters at Florence, 8S. C. Thermo 5214°. 
FGEX 56453” 


5. Complainant, on January 8, 1964, shipped from Flordia 
City, Florida, to respondent in Huntington, West Virginia, 960 
cartons of mature green tomatoes in FGEX 56453. These tomatoes 
had been subjected to a joint Federal-State inspection beginning 
on January 7 at 7 p.m. and ending at 5 p.m. on January 8, 1964, 
and were certified as follows: 


Size or Count Defects & 
No. Cartons (as marked) Decay Grade 
845 5x6 Within tolerance. U.S. Combination 
6x6 No decay. Approximately 
6x7 15% U.S. No. 1 
quality 
6x6 Within tolerance. U.S. Combination 
115 6x7 No. decay Approximately 
80% U.S. No. 1 
quality 


6. Car FGEX 56453 was initially iced at Florida City by the 
shipper, pursuant to instructions from the broker, with 2,000 
pounds of ice being placed in the north bunker. Subsequently, 
two heaters were placed in the subject car at 8:30 p.m. on 
January 10 at Erwin, Tennessee, while the car was enroute to 
contract destination, at Huntington, with the thermostats being 
set at 52° F. 


7. Car FGEX 56453 arrived at Huntington on the morning of 
Sunday, January 12. Respondent was advised of the arrival and 
proceeded to examine the tomatoes in the car. Being of the 
opinion, after its examination, that the temperatures in the 
car were too high for the good of the tomatoes, respondent 
raised the vents and unloaded 360 cartons from the car. An 
inspection was then made at 10 a.m. the following morning by 
the Railroad Perishable Inspection Agency, which reported the 
commodity temperature, top, as being 71° F. and bottom, 46° F. 
The RPIA certified the stock in the car as being 16 to 88%, 
average 48% light to serious defects, mostly sunken discolored 
areas over shoulders. 
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8. The subject tomatoes were unloaded from car FGEX 56453 
into respondent’s warehouse, where they were federally inspected 
on January 16, 1964, at 1 p.m. The results of that inspection, 
in relevant part, are as follows: 


“Quality: ...Grade defects average 6%, chiefly scars. 


“Condition: Average approximately 15% green, 20% turn- 
ing, 35% light red, 25% red, 4% decay. Condition defects 
range from 20 to 88%, average approximately 50%, 
approximately half of which is discolored skin checks, re- 
mainder slightly sunken discolored areas, generally occurring 
over the shoulders.” 


9. Respondent resold the tomatoes, beginning on January 18, 
1964, and finishing on January 31, 1964, for total proceeds of 
$3,030. Of the tomatoes involved in this transaction, 216 
cartons were certified on January 30 by the State of West Vir- 
ginia Department of Agriculture as having no commercial value 
due to very serious damage by sunken discolored areas and soft 
rot condition. 


10. The f.o.b. contract price, plus icing charges, of the subject 
carload of tomatoes is $2,799.25. Respondent has paid com- 
plainant $1,407.86, leaving a disputed amount of $1,391.39. 


11. The formal complaint was filed on June 2, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


A preliminary question to be decided has to do with a term 
of the contract. Respondent contends that complainant, in 
shipping the tomatoes on January 8, 1964, breached the contract 
between the parties, since the tomatoes were to have been shipped 
at an earlier date. In reviewing the evidence before us, however, 
including the memorandum issued by the broker, respondent’s 
agent, we conclude that the contract provided for the shipment 
of the tomatoes on January 8, 1964. Since this was the date 
upon which the tomatoes were shipped, we find no merit in 
respondent’s claim of a breach of contract on the part of com- 
plainant with respect to the shipping date. 


The principal issue presented for decision, however, is whether 
complainant is liable to respondent for the damaged condition 
of the tomatoes at contract destination, as evidenced by the 
RPIA and the Federal inspections made at Huntington on January 
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13 and January 16, respectively. It is undisputed that the ship- 
ment of tomatoes was warranted to be U.S. Combination grade 
at shipping point, and that the produce was certified, as the 
result of a joint Federal-State inspection made at Florida City 
on January 8, as being of this grade at that time and place. It 
is also undisputed that the sale herein was made on an f.0o.b. 


basis. 


The regulations in effect at this time, section 46.48(i) and 
(j), provide that in an f.o.b. sale there is a warranty that the 
produce quoted or sold will be placed free on board the boat, 
car, or other agency of the through land transportation at 
shipping point, in suitable shipping condition, and that the 
buyer assumes all risk of damage and delay in transit not caused 
by the shipper. “Suitable shipping condition,” in relation to 
direct shipments, is defined as meaning that the commodity, at 
time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at contract 
destination. (Emphasis ours). 


There is some evidence in the record which indicates that the 
subject tomatoes were not handled under normal transportation 
service and conditions, including the fact that the commodity 
temperatures on arrival at contract destination were found to 
be 71° F. top and 46° F. bottom. The principal defects found 
in the tomatoes at Huntington, however, were discolored skin 
checks and slightly sunken discolored areas, which defects are 
not subject to increase under the transit conditions present in 
this case. On the contrary, this damage is caused by handling 
at the time of packing and loading, and develops at its own 
speed, regardless of the temperatures in transit. This damage 
may not be noticeable at shipping point, but does become 
apparent during the transit period and at destination. 


In view of the foregoing, we conclude that the warranty of 
suitable shipping condition applies to this transaction. We also 
conclude that, based upon the results of the inspections at desti- 
nation, the shipment was not in suitable shipping condition by 
reason of the discolored skin checks and slightly sunken discolored 
areas, averaging approximately 50%, in violation of section 2 
of the act. 


Respondent accepted the shipment and is liable to complainant 
for the purchase price thereof, less damages sustained by reason 
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of complainant’s breach. Respondent’s damages amount to the 
difference between what the tomatoes would have been worth at 
contract destination, had they met contract requirements at that 
point, and the value of the tomatoes actully received. With respect 
to the value of a carload of tomatoes meeting the requirements 
of the contract, there being no better evidence available, we will 
accept as indicative of such value the f.o.b. contract price of 
$2,799.25, plus freight charges of $327.11, or a total of $3,126.36. 
Corte & Sons v. Lerner & Son, 14 A.D. 320. The actual market 
value of goods delivered may be evidenced by the resale price, 
when such goods are resold by the buyer in a prompt and proper 
manner. Kirby & Little Packing Co. v. United Fruit & Produce 
Co., 16 A.D. 1066. Respondent resold 744 of the cartons of 
tomatoes for a total of $3,030 in a resale which appeared, under 
the circumstances, to have been prompt and proper. Respondent 
furnished evidence showing that the remainder of the tomatoes, 
or 216 cartons, had no commercial value. Accordingly, we accept 
the figure of $3,030 as the value of the tomatoes actually delivered 
to respondent. The difference between this value, $3,030, and 
the value the tomatoes would have had if they had met contract 
requirements, $3,126.36, is $96.36, and represents a part of 
the damages suffered by respondent as the result of complainant’s 
breach. Other damages suffered by respondent due to complain- 
ant’s breach include the costs of material and labor used by 
respondent in preparing these tomatoes for resale. These amount 
to $713.63 and should be added to the damages already found, 
$96.36, bringing the total of respondent’s damages to $809.99. 
This sum should be deducted from the f.o.b. contract price of 
$2,799.25, leaving a balance due complainant of $1,989.26. 
Respondent has paid complainant $1,407.86 in connection with 
the transaction, leaving $581.40 due and owing. Respondent’s 
failure to pay this sum to complainant is in violation of section 2 
of the act, for which reparation of $581.40 should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $581.40, with interest thereon 
at the rate of 5 percent per annum from March 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 9994) 


WADE HATCHER & D. C. HOLLAND v. BOSTON TOMATO Co., INC. 
PACA Docket No. 9647. Decided July 15, 1965. 


Acceptance—Suitable shipping condition—Damages not established 


Where respondent accepted shipment of tomatoes and failed to establish 
damages for alleged breach of suitable shipping condition warranty, 
it is liable for balance of adjusted contract price. 


Complainant pro se. 
Mr. Salvatore E. Alvisi, Boston, Mass., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a carload of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer and counterclaim. 


Since the amount of damages claimed, either in the formal 
complaint or the counterclaim, does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to this proce- 
dure, complainant filed an opening statement. Respondent was 
given the opportunity to file an answering statement, but did 
not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher 
and D.C. Holland, doing business in that name, whose address 
is P. O. Box 1288, Homestead, Florida. At the time of the 
transaction involved herein, complainant was licensed under 


the act. 


2. Respondent is a corporation, Boston Tomato Co., Inc., whose 
address is 358 Congress Street, Boston, Massachusetts. At the 
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time of the transaction involved herein, respondent was licensed 
under the act. 


3. On June 19, 1964, in the course of interstate commerce, 
complainant sold to respondent one carload of mature green 
tomatoes, U. S. Combination Grade, 87% U. S. No. 1 quality, 
consisting of 280 40-pound cartons, size 5x6, and 680 40-pound 
cartons, size 6x6, or a total of 960 40-pound cartons, at an 
agreed contract price of $6.50 per carton, f.o.b. shipping point 
John’s Island, South Carolina, or a total f.o.b. contract price 
of $6,240 for the carload. 


4. The contract between the parties was negotiated by D. C. 
Holland, a partner in complainant firm, and Jack Nathman, a 
broker of John’s Island, South Carolina, representing respondent 
as its agent. No memorandum or confirmation was drawn up 
in connection with the sale. 


5. The subject tomatoes were loaded into car WFEX 68890 
at John’s Island, South Carolina, on the date of sale, June 19, 
1964. The carload was then subjected to a Federal-State inspec- 
tion, after which the tomatoes were certified as being U. S. 
Combination grade, 87% U. S. No. 1 quality, with defects 
within tolerance and with less than 14 of 1% decay being noted. 


6. Complainant shipped car WFEX 68890 out of John’s Island, 
South Carolina, on the evening of June 19, 1964, to respondent 
at Boston, Massachusetts. The tomatoes, upon arrival at Boston, 
were accepted by respondent, which unloaded the cartons from 
car WFEX 68890 and stacked them at its place of business on 
Congress Street. Respondent then obtained a Federal inspection 
of the produce at 12:45 p.m. on June 24, with the results, in 
relevant part, as follows: 


“Quality: ... Grade defects average 6% consisting mostly 
of scars and sunscald. 
“Condition: . . . Most samples 2 to 9, some none, Average 


4% decay. Ranges from 10 to 26%. Average 19% damage 
by sunken discolored areas occurring generally over the 
shoulders, including 7% serious damage. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition. Now averages approximately 
70% U.S. No. 1 quality, 19% sunken discolored areas. 


“Remarks: Applicant states above shipment unloaded from 
car number WFEX 68890.” 
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7. A copy of the inspection certificate was sent to complainant 
by respondent in a letter dated July 6, 1964. In this letter 
respondent complained about the condition of the tomatoes upon 
arrival in Boston and, in effect, requested that complainant 
grant respondent an adjustment in the purchase price. Com- 
plainant, on or about July 9, in view of the results of the Federal 
inspection, reduced the f.o.b. contract price by $960, from 
$6,240 to $5,280. Complainant requested payment from respond- 
ent in this latter amount. Respondent, however, refused to 
comply with this request. 


8. Respondent has paid complainant $4,800 as an undisputed 
amount, without prejudice to complainant’s right to claim further 
damages against respondent in connection with this transaction. 


9. The formal complaint was filed on September 23, 1964, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent’s acceptance of the tomatoes involved is undisputed. 
Accordingly, respondent is liable to complainant for the agreed 
purchase price thereof, as adjusted by complainant, less damages 
proved to have been sustained by respondent as the result of 
any breach of warranty on the part of complainant. Edward 
Dilatush & Co. v. Sacks Bros. Wholesale Fruit & Produce, Inc. 
20 A.D. 626. The burden of proof with respect to the warranty, 
the breach, and the resulting damages rests upon respondent. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 
18 A.D. 1173. 


Respondent takes the position that the tomatoes were abnor- 
mally deteriorated upon arrival in Boston, in breach of the 
warranty of suitable shipping condition. Respondent relies upon 
the results of the Federal inspection made on June 24 in Boston 
to establish the alleged breach. 


The regulations in effect at this time, section 46.43(i) and 
(j), provide that in an f.o.b. sale there is a warranty that the 
produce quoted or sold will be placed free on board the boat, 
car, or other agency of the through land transportation at shipping 
point, in suitable shipping condition, and that the buyer assumes 
all risk of damage and delay in transit not caused by the shipper. 
“Suitable shipping condition” in relation to direct shipments, 
is defined as meaning that the commodity, at time of billing, is 
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in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal deterioration at contract destination. 


Assuming, without deciding, that the warranty of suitable 
shipping condition applies in this case and was breached by 
complainant, as alleged by respondent, there still remains the 
question of damages. The general measure of damages for a 
breach of warranty, where a buyer has accepted the goods, is 
the difference between the market value of the goods actually 
delivered, at the time and place of delivery, and the market value 
the goods would have had at that time and place if they had met 
the specifications of the contract. The buyer has the burden of 
proving both values, by a preponderance of the evidence. Northern 
Farms, Inc. v. Maine State Potato Co., Inc., 23 A.D. 1148. 


The actual market value of goods delivered may be evidenced 
by the resale price, when such goods are resold by the buyer in 
a prompt and proper manner. Kirby & Little Packing Co. v. 
United Fruit & Produce Co., 16 A.D. 1066. Respondent has 
furnished us with no details of the resale of the subject tomatoes 
so that we are in no position to determine whether the resale 
was prompt and proper. While there is an exhibit attached 
to the verified answer which appears to have been intended as 
an accounting, respondent shows disposition of only 22,130 pounds 
of the tomatoes out of the total of 38,400 pounds. On the whole, 
therefore, we conclude that respondent has failed to establish 
the value of the tomatoes actually delivered. Without this infor- 
mation it is unnecessary to consider whether respondent has 
established the other element of its damages, to wit, the value 
of tomatoes at Boston meeting contract requirements, since both 
values must be known to establish damages. Respondent, there- 
fore, has failed to sustain its burden of proof with respect to 
damages resulting from the alleged breach by complainant. 
Accordingly, respondent’s defense and counterclaim must fail 
for lack of proof of such damages. 


The f.o.b. contract price of the carload of tomatoes involved 
herein, as adjusted, is $5,280. Respondent has paid complainant 
$4,800, leaving a balance due of $480. Respondent’s failure to 
pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded with interest. 


$$ er 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $480, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9995) 


CALIFORNIA FRUIT EXCHANGE v. THE GEORGE GORDON FRUIT & 
PRODUCE Co. PACA Docket No. 9821. Decided July 19, 1965. 


Motion to reopen after default—Denied 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued June 22, 1965, awarding reparation to com- 
plainant against respondent. On June 23, 1965, respondent was 
given time to file a motion to reopen the proceeding after default 
in the filing of an answer pursuant to section 47.25(e) of the 
rules of practice (7 CFR 47.25(e)) and the order of June 22, 
1965, was stayed pending the issuance of a further order in this 
proceeding. Respondent filed such a motion and complainant 
filed a reply thereto. 


Respondent states, in its motion to reopen after default, that 
it failed to file a timely answer due to an oversight. Respondent’s 
motion does not state a good reason for reopening the proceeding 
or even contain a statement of facts from which it could be 
determined whether good reason exists for granting the relief 
requested as required by section 47.25(e) of the rules of practice. 
Accordingly, respondent’s motion is denied, the stay order of 
June 23, 1965 is vacated and the order of June 22, 1965 is hereby 
reinstated with the reparation awarded in such order to be 
paid within 30 days from the date of this order. See, e.g., 
Farmers Exchange, Inc., of Ebensburg, Pennsylvania v. A. E. 
Albert & Sons, Inc., 23 A.D. 142 (1964). 
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(No. 9996) 


R. F. TAPLETT FRUIT & COLD STORAGE Co. v. THE AUSTER COM- 
PANY, INC. PACA Docket No. 9514. Decided July 19, 1965. 


Accord and satisfaction—Dismissal 


Where bona fide dispute exists as to whether or not shipments of apricots 
were in suitable shipping condition at origin, acceptance of “in full 
payment” checks constitutes accord and satisfaction and estops con- 
sideration of claim. 


Mr. W. Gordon Kelley, Wenatchee, Wash., for complainant. 
Golbus & Golbus, Chicago, IIl., for respondent. 
Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed May 8, 1964, complainant is 
seeking reparation against respondent in the amount of $2,912.99, 
which is alleged to be the balance due on the purchase price of 
two cars of apricots sold to respondent in June 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 
15, 1964. On June 16, 1964, a copy of the report of investigation 
was served upon complainant. Respondent filed an answer on 
July 9, 1964, admitting the contract, but denying that the 
apricots delivered met the terms of the contract and affirmatively 
pleading an accord and satisfaction. 


Respondent requested an oral hearing, which was held at 
Chicago, Illinois, on March 24, 1965. Both parties were repre- 
sented by counsel at the hearing. For complainant, one witness 
testified and two depositions were placed in evidence. For 
respondent, three witnesses testified. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Rawland F. Taplett, is an individual, doing 
business as R. F. Taplett Fruit & Cold Storage Co., whose address 
is P. O. Box 188, Wenatchee, Washington. 
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2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On June 24, 1963, in the course of interstate commerce, 
complainant sold to respondent two carloads of Washington No. 1 
Riland apricots, Top Branch brand, at $1.75 per lug f.o.b., 
Wenatchee, Washington, to be shipped the first part of the first 
week in July 1963, and routed “G.N. C&ENW.” 


4. This contract was negotiated by Riley-McFarland Co., a 
broker at Chicago, Illinois. The broker prepared and sent to 
the parties a memorandum setting forth the agreed terms. 


5. Pursuant to the foregoing contract, complainant shipped 
two carloads of apricots from Wenatchee, Washington. Car 
WFE 68923, containing 1,800 lugs, was shipped June 29 and 
car FGE 38819, containing 2,000 lugs, was shipped July 2, 1963. 
Joint Federal-State inspections made prior to shipment certified 
both loads to be Washington No. 1 grade, 15” minimum. 


6. Car WFE 68923 arrived in Chicago on July 4, 1963, and on 
July 6 was diverted by respondent to Philadephia, Pennsylvania. 
A Federal inspection made of 750 lugs on the auction platform 
at 3 p. m., July 8, 1963, found an average of 18% damage by 
light to dark brown discolorations affecting mostly apricots 
in contact with sides and ends of lugs, some scattered throughout 
the lugs. Decay averaged less than 1%. The inspection certifi- 
cate states as to grade, “Meets quality requirements but fails 
to grade Washington No. 1 only on account of condition.” 


7. Car FGE 38819 arrived in Chicago on July 7, 1963. A 
Federal inspection was made at 3 p.m., July 9, 1963, of approxi- 
mately one-half of the load in the car at that time. It was certi- 
fied that there was an average of 17% tan to brown discoloration 
affecting the surface and occurring throughout the pack, and 
no decay. As to grade the certificate states, “Meets quality 
requirements but fails to grade U.S. No. 1 only account condition.” 


8. On July 8, 1963, respondent sent complainant the following 
wire: 
“REFERENCE WFE 68923 AND FGE 38819. BOTH CARS 


FAIL TO GRADE AS PURCHASED. HANDLING BOTH 
CARS FOR YOUR ACCOUNT. GOVT INSP 7/8 FGE 
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38819—8-0/0 GRADE DEFECTS FROM 10 TO 35-0/0 
AVE 17-0/0 TAN TO BROWN DISCOLORATION. NO 
DECAY FAILS TO GRADE US 1 WFE 68923 AT PHILA- 
DELPHIA. GOVT INSPECTION. 18-0/0 GRADE 
DEFECTS.” 


9. The apricots in car WFE 68923 were sold at auction by 
respondent on July 8, July 9, and July 10, 1963. The total net 
returns of the sales was $1,412.67. The apricots in car FGE 
38819 were sold at auction by respondent on July 8 and July 10, 
1963. The total net proceeds of the sales was $2,324.34. 


10. Thereafter, respondent sent complainant one check dated 
July 11, 1963, for $2,324.34 and another dated August 6, 1963, 
for $1,412.67. Each check had attached thereto a statement 
or voucher with the following printed notation at the bottom: 


“Attached check is in full settlement of items as stated 
below. If unsatisfactory, return all papers for adjustment. 
Detach before Depositing.” 


On the statement attached to the first check was the car number 
“FGE 38819” and the words “Proceeds 2000 Rilands.” The 
statement attached to the second check contained the car number 
“WFE 68923” and the words “Proceeds.” Enclosed with each 
check was a copy of the account sales. Complainant received 
those documents and cashed the checks. 


11. An informal complaint was filed January 13, 1964, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


There is a bona fide dispute as to whether the apricots were 
in suitable shipping condition at origin. Respondent sold the 
apricots and remitted the net proceeds. The checks representing 
the proceeds, together with statements attached thereto, are 
described in Finding of Fact 10. The statements indicate that 
the checks are in full payment. There is no ambiguity in the 
language set forth therein. The checks were cashed by com- 
plainant. We conclude, therefore, that the cashing of the 
checks by complainant under these circumstances effected an 
accord and satisfaction. In view of this conclusion, we need 
not discuss the other issues raised by the parties. It follows 
that the complaint should be dismissed. 
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ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9997) 


H. SHooM & Co., LTD. v. GIANNINI FRUIT SALES, INC. PACA 
Docket No. 9314. Decided July 27, 1965. 


Contract—Failure to establish breach—Dismissal 


Where complainant failed to sustain burden of proof that respondent shipped 
other than juice Muscat grapes, as specified in contract, complaint 
dismissed. 


Complainant pro se. 
Mr. G. V. Weikert, Los Angeles, Calif., for respondent. 
Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by the Department 
on June 27, 1963, followed by the formal complaint received 
on October 21, 1963. Complainant alleges that it purchased two 
carloads of Muscat juice grapes from respondent at the agreed 
price of $105 per ton, plus $40 per car precooling, f.o.b. shipping 
point and that respondent mixed table grapes in with the juice 
grapes, contrary to the terms of the agreement, resulting in a 
loss to complainant of $3,548 (Canadian funds) which complainant 
prow seeks as reparation. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on December 
16, 1963. A copy of the Department’s report of investigation 
was served upon complainant on the same date. 


Respondent filed its answer on January 3, 1964, in which the 
substantive allegations in the complaint were denied. Respond- 
ent requested an oral hearing. 
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An oral hearing was held on September 10, 1964, at Los 
Angeles, California. Complainant did not appear at the hearing. 
At complainant’s request 11 exhibits, including two depositions, 
were offered and received in evidence on its behalf by the 
Presiding Officer. Respondent appeared by counsel and presented 
one witness, respondent’s sales manager. A deposition was offered 
by respondent and was received in evidence. Briefs were filed by 
both parties. 


FINDINGS OF FACT 


1. Complainant, H. Shoom & Co., Ltd., is a corporation whose 
address is 310 Ontario Food Terminal, Toronto, Canada. 


2. Respondent, Giannini Fruit Sales, Inc., is a corporation 
whose address is Dinuba, California. At the time of the trans- 
action involved in this proceeding, respondent was licensed 
under the act. 


3. On or about October 10, 1962, in the course of interstate 
and foreign commerce, complainant purchased from respondent 
two carloads of “Giannini Vineyard” brand, Muscat juice grapes, 
U.S. No 1. 25.5 percent sugar, at $105 per ton, plus $40 per 
car precooling, f.o.b. California shipping point. Each car was 
to contain 910 36-pound lugs of grapes. The contract was 
negotiated by Mark T. Adamson Company, of Toronto, Canada. 


4, The grapes described in finding No. 3 were shipped from 
Dinuba, California, on October 9, 1962, in cars PFE 3231 and 
PFE 47375. They were long routed at the request of complainant 
and arrived in Toronto, Canada, on October 24, 1962. Under 
normal routing they would have arrived in Toronto on or about 
October 16, 1962. 


5. The grapes in both cars, PFE 3231 and PFE 47375, were 
inspected prior to shipment by inspectors of the United States 
Department of Agriculture and were certified to be U.S. No. 1 
Muscat juice grapes meeting Canadian import requirements. The 
grapes in both cars were found to contain 25.5 percent sugar 
and many were found to be straw or amber in color. 


6. On or about November 7, 1962, complainant advised the 
broker that some of the grapes in the two shipments were not 
juice grapes. 
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7. On November 8, 1962, the grapes in car PFE 3231 were 
inspected by the Canadian Department of Agriculture upon 
request of complainant and the inspector issued an inspection 
certificate reading in part as follows: 


“Nearly all lugs on top layer in ‘A’ end of car appear to be 
table Muscats. Top layer of first and second stacks in ‘B’ 
end of car appear to be table Muscats. Remainder of top 
layer in ‘B’ end of car appear to be juice Muscats. Inspection 
restricted to accessible portion of load, namely top layers 
either side of doorway.” 


8. On November 9, 1962, the grapes in car PFE 47375 were 
inspected by the Canadian Department of Agriculture upon 
request of complainant and the inspector issued an inspection 
certificate reading in part as follows: 


“Stock shows some lugs on top layer either side of doorway 
appear to be Table Muscats, remainder of lugs on top layer 
appear to be Juice Muscats. Inspection restricted to accessible 
portion of load, namely top layers either side of doorway.” 


9. On November 14, 1962, the grapes in cars PFE 3231 and 
PFE 47375 were sold by complainant to P. Culotta & Co., Limited, 


Ontario, Canada, for $1.50 per lug. 


10. The informal complaint was filed June 27, 1963, which 
was within 9 months after the alleged cause of action. 


CONCLUSIONS 


The issue to be determined in this proceeding is whether the 
grapes which were delivered by respondent to complainant were 
those agreed upon. The contract clearly provides for delivery of 
California Muscat juice grapes. Complainant contends that 
some table Muscat grapes were included in each of the cars. 
Respondent denies that any table Muscats were included. 


The evidence with respect to this matter is conflicting. Inspec- 
tors from the United States Department of Agriculture inspected 
the grapes prior to shipment and certified them to be U.S. No. 1 
Muscat juice grapes: Neither the inspection certificate nor the 
field notes of the inspector contains any mention of table grapes. 
The Canadian inspection certificates on both cars state that some 
of the grapes in each of the cars appeared to be table Muscats. 
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Nathan Shankman, manager of complainant, and Peter Culotta, 
of P. Culotta & Co. Limited, testified by deposition that they 
examnied both cars and found some lugs consisted of poor table 
Muscats and some were a mixture of table and juice grapes. Culot- 
ta further testified that the broker admitted 459 lugs of Alexander 
Muscats were included in the shipments beside juice grapes. 
The report of investigation contains a letter from Dave Shoom 
to the Department dated June 21, 1963, stating that it understood 
the shipper, through the broker, admitted an error was made in 
shipping some table grapes. Mark T. Adamson, Jr., denied that 
any error was made in the shipments or that respondent 
acknowledged having made any error. 


Respondent’s sales manager testified at the hearing that all 
of the grapes in cars PFE 3231 and PFE 47375 were Muscat 
juice grapes and that these shipments were comparable to some 
20 cars of Muscat juice grapes which had been shipped by respond- 
ent to complainant during the 1962 season without any complaint. 
He also testified that there were 459 lugs of Alexander Muscats 
included in the two cars; that Alexander Muscats are one of 
several varieties of white juice grapes and are not table grapes; 
and that respondent had never sold any Alexander Muscats for 
table grapes. In Group A of section 799 of the California Agri- 
cultural Code all table grapes grown in California are listed. 
This section specifically provides that varieties not listed shall 
be considered juice grapes. Alexander Muscats do not appear 
on the list. 


The burden of proving that the grapes contained in these two 
cars were other than juice Muscats is upon complainant. S. Katz 
& Co. v. Giannini Fruit Sales, Inc., 18 A.D. 1267; Miller & Esparza 
v. Sam Vinci, et al. 19 A.D. 848; David Pepper Co. v. D. L. Piazzi 
Co. 18 A.D. 1416. We do not believe that complainant has carried 
this burden. The preponderance of the evidence is that when 
these two cars were shipped from California they contained 910 
lugs each of Muscat juice grapes. This was in accordance with 
the agreement entered into between complainant and respondent. 
Accordingly the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 9998) 


FRED G. HILVERT Co., INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9554. Decided July 29, 1965. 


Express warranty—Breach of—Seedstems—Lettuce—Damages— 
Resale value 


Damages awarded for breach of express warranty in shipping lettuce 
damaged by excess seedstems. Damages based on produce allegedly 
dumped and for produce lost during inspection not allowed and respond- 
ent liable therefor on basis of resale value of lettuce sold. 


Mr. Paul G. Hunter, Bureau of Service, Vegetable Growers Association, 
Glendale, Ariz., for complainant. 
Rutherford, Kargianis & Shinn, Seattle, Wash., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a truckload of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the report of 
investigation, prepared by the Department, were served upon 
respondent. A copy of the report of investigation was served 
upon complainant. Respondent failed to file an answer and an 
order was issued awarding reparation to complainant against 
respondent. The default was thereafter set aside, however, upon 
respondent’s motion and over complainant’s objection; the default 
order was vacated; and respondent’s answer and counterclaim, 
previously submitted, was accepted for filing. 


Although the damages claimed in the formal complaint exceed 
$1,500, the parties waived oral hearing. Accordingly, the 
evidence is submitted under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to this proce- 
dure, complainant filed an opening statement. Respondent was 
given the opportunity to file an answering statement but did not 
do so. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Co., Inc., is a corporation 
whose address is P.O. Box 65, Palo Verde, Arizona. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, California Produce Exchange, Inc., is a corpora- 
tion whose address is 1518 Occidental Avenue, South, Seattle, 
Washington. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On November 12, 1963, in the course of interstate commerce, 
complainant sold to respondent, through a broker, H. Weisfeld 
Co., of Los Angeles, California, 960 cartons of Green Heart 
brand lettuce, 214 dozen size, at an agreed price of $2.50 per 
carton, f.o.b. Dixie, Arizona, plus 16¢ per carton cooling charges, 
or a total contract price of $2,553.60 for the shipment. No con- 
firmation or memorandum was issued by the broker in connection 
with this transaction. 


4. Complainant shipped 960 cartons of Green Heart brand 
lettuce, 214 dozen size, to respondent at Seattle, Washington, in 
a refrigerated truck which was billed out of Dixie, Arizona, at 
11:30 p.m. on November 11, 1963. The shipment arrived in 
Seattle on or about November 14, 1963, at which time respondent 
advised the broker that the lettuce was seriously damaged by 
seedstems and that it was getting Federal inspection. The 
broker relayed this information to complainant. 


5. The shipment was federally inspected at 9:45 a.m. on 
November 14, 1963. The results of that inspection, in relevant 
part, are as follows: 


“Products inspected: LETTUCE, iceberg type in cartons 
printed ‘Green Heart...’ and stamped 214 Dozen. Applicant’s 
count 760 cartons remaining. 


sok *k 


“Temperature of product: Bottom layer 47° F., top layer 
53° F. 


se *e OK 


“Quality: ... Grade defects range from 30 to 90%, average 
59%, generally seed stems. 
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“Condition: Generally fresh and crisp. Head leaves: 1% 
serious damage by worms, live worms present. Most cartons 
none, some show 1 or 2 decayed heads per carton, average 
2% Bacterial Soft Rot in initial stages. 


“Grade: Fails to grade U.S. No. 1 account grade defects. 


“Remarks: Inspection and certificate restricted to product 
remaining in trailer at inspection.” 


6. The subject lettuce was accepted by respondent, which dis- 
posed of the shipment and accounted to respondent under date 
of January 20, 1964, as follows: 


417 cartons resold for total proceeds of $586.50 


10 cartons lost from inspection 00.00 
533 cartons dumped 00.00 
960 $586.50 


7. Complainant paid H. Weisfeld Co. brokerage of $96 in 
connection with this transaction. No payment, however, has 
been made by respondent to complainant on this shipment. 


8. The formal complaint was filed on June 12, 1964, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that respondent accepted 
the lettuce involved herein. Having done so, respondent is liable 
to complainant for the agreed purchase price thereof, less any 
provable damages resulting from any breach of contract by 
complainant. O’Donnell Fruit Company of Pittsburgh v. Mathew 
Mercurio, 18 A.D. 1173. 


Respondent, in its answer signed by its president, C. R. Johnson, 
appears to be alleging a breach on the part of complainant on 
the ground that the subject lettuce contained seedstems in excess 
of that contemplated in the contract between the parties. In 
this connection respondent alleges that the broker represented 
“that the lettuce would contain a small amount of seedstems, 
as all fields did at this time, but not excessive.” and that respond- 
ent’s buyers refused the lettuce “because of excessive seedstems, 
some of which were growing out of the heads.” 


Leo Welwick, Jr., complainant’s employee, states that he told 
the broker at the time of sale that the lettuce had a considerable 
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amount of seedstems and that the broker should make this fact 
very clear to respondent. The broker, on April 16, 1964, advised 
a representative of the Department that complainant had said 
that all of the lettuce was showing seedstems, but these were 
not bad, and that he (the broker) told respondent’s manager, 
Ed Knight, “there absolutely would be seedstems but not 
excessive.” However, in a subsequent letter to the Department, 
dated June 23, 1964, the broker states that “The description 
was that it was nice, green lettuce but it did have some seedstem; 
described as minor but it did have some—as did the entire area 
at that time. The description was passed on to Mr. Knight, 
specifically making note that it did have some seedstem. Mr. 
Knight stated that as long as this seedstem defect was not serious 
to go ahead and load the load for him.” 


In reviewing the evidence before us, including the statements 
made by the broker, we conclude that complainant warranted 
that the lettuce involved herein would not contain excessive 
damage by seedstems. We further conclude, after a careful 
study of the Federal inspection certificate issued at destination 
on November 14, showing quality defects averaging 59%, gen- 
erally seedstems, that this warranty was breached by complainant, 
in violation of section 2 of the act. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between 
the value of the goods actually delivered to the buyer, at the 
time and place specified in the contract, and the value the goods 
would have had at that time if they had met the specifications 
of the contract, Corte & Sons v. Lerner & Son, 14 A.D. 320. 
With respect to the value the shipment would have had if it had 
met contract specification, there being no other evidence 
available, we will accept as indicative of such value the f.o.b. 
contract price of $2,553.60, plus freight to destination of $600, 
for a total of $3,153.60. East Coast Distributors v. Felix Rhymes, 
Inc., 138 A.D. 629. The actual market value of goods delivered 
may be evidenced by the resale price when such goods are resold 
by the buyer in a prompt and proper manner. Kirby & Little 
Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066. 


In this case respondent has offered in evidence a copy of the 
account of sales rendered to complainant in connection with the 
disposition of the subject lettuce. The account of sales, dated 
January 20, 1964, shows proceeds of $586.50 realized on the 
resale of 417 cartons of lettuce, with 10 cartons being lost from 
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inspection and 533 cartons being dumped. The account of 
sales, dated more than two months after the arrival of the 
subject car at contract destination, does not show when the 
resale was accomplished, but there is some evidence in the 
report of investigation that it took place between November 19 
and November 23, 1963. On the basis of the evidence, we accept 
the proceeds set forth in the account of sales submitted by respond- 
ent as indicative of the value of 417 cartons of the lettuce actually 
received at contract destination and resold by respondent. How- 
ever, the evidence is not sufficient to show the necessity for the 
dumping of the 533 cartons of lettuce, as reported by respondent 
in its accounting, and therefore this item is disallowed. Likewise, 
the 10 cartons of lettuce claimed to have been lost during the 
inspection are not chargeable to complainant, since this loss was 
the result of respondent’s attempt to secure evidence of com- 
plainant’s breach of contract. Accordingly, this item in respond- 
ent’s accounting is also disallowed. Concerning the value of 
these 543 cartons of lettuce, we believe they would have been 
disposed of at an average of the prices received on the 417 cartons 
which were resold, or $1.41. Multiplying this average of $1.41 
per carton by 543, gives us $765.63 for the quantity allegedly 
dumped and lost in the course of the inspection. We add this 
figure of $765.63 to the proceeds of $586.50 reported by respondent, 
giving us a total of $1,352.13, which is the value of the lettuce 
actually received by respondent. Substracting this amount, 
$1,352.13, from the value of a carload of lettuce meeting contract 
requirements, $3,153.60, leaves $1,801.47 as damages suffered 
by respondent due to complainant’s breach. Substracting 
respondent’s damages of $1,801.47 from the contract price of 
the lettuce, $2,553.60, leaves $752.13 due complainant from 
respondent in connection with this transaction. Respondent’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded with 
interest. 


Respondent, in the counterclaim included in its answer, has 
requested reparation against complainant in the amount of 
$121.50 for expenses incurred for inspection, brokerage fee, and 
freight charges. Respondent’s request must be denied, however, 
since the expense of securing an inspection is not allowable, the 
brokerage fee was paid by complainant, and the freight charges 
were considered in arriving at respondent’s damages. The 
counterclaim, therefore, should be dismiissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $752.13, with interest thereon 
at the rate of 5 percent per annum, from December 1, 1963, 
until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9999) 


LAKE OF THE WOODS FOUNDATION SEED POTATO GROWERS CO-OP., 
INC. v CONSOLIDATED POTATO SERVICE. PACA Docket No. 9624. 
Decided July 29, 1965. 


Rejection not established—Failure to prove extent of damage— 
Failure to follow procedures—Acceptance—Liability 


Having accepted seed potatoes by unloading, washing, repacking and 
reselling and having failed to establish extent of damage to potatoes 
and to follow procedures in support of claimed loss through shrinkage, 
respondent liable for balance of contract price. 


Complainant pro se. 
Morrow & Pope, Dodgeville, Wis., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et | 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction | 
involving a truckload of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, A copy of | 
the report of investigation also was served upon complainant. | 
Respondent filed an answer to the formal complaint, denying 
liability to complainant. 
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Since the amount claimed herein does not exceed $1,500, the 
evidence is submitted under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to this proce- 
dure, complainant and respondent, respectively, were given the 
opportunity to file an opening and an answering statement, but 
did not do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lake of the Woods Foundation Seed Potato 
Growers Co-op., Inc., is a corporation whose address is P.O. Box 
486, Baudette, Minnesota. 


2. Respondent is an individual, Glenn Victor Hostettler, doing 
business as Consolidated Potato Service, whose address is 518 
5th Avenue, Antigo, Wisconsin. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On May 29, 1964, in the course of interstate commerce, 
complainant sold to respondent 373 hundred-pound sacks of 
Russet Burbank seed potatoes, size A, at $2.75 per sack, and 100 
hundred-pound sacks of Russet Burbank “pick” seed potatoes, at 
$1.25 per sack, at a total price for the 473 sacks of $1,150.75, 
f.o.b. shipping point, Baudette, Minnesota. 


4. Complainant, on May 30, 1964, shipped 473 hundred-pound 
sacks of Russet Burbank seed potatoes from Baudette, Minnesota, 
to respondent at Spring Green, Wisconsin, in a truck operated 
by one Ivan Dahl. The potatoes were examined by respondent 
upon their arrival at Spring Green, after which respondent 
attempted to contact complainant’s Executive Secretary, John 
H. Cox, to complain of the sprouts and decay apparent in the 
load. Respondent, being unable to reach Cox, then ordered the 
potatoes to be unloaded, washed, regraded, and resacked, after 
which they were dispatched to Art Kramer’s Produce Buying Ser- 
vice, of Chicago, Illinois, for resale. 


5. Art Kramer’s Produce Buying Service sold the potatoes 
received from respondent, and sent complainant the following 


accounting: 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1006 





1008 


“287—+#1 Burb. sold at 3.00 — 861.00 
“67 —#2 ” ” eee — 117.25 
978.25 
“Paid cartage to Ivan Dahl — 423.20 
555.05 
“Brokerage to Art Kramer — 35.40 
519.65 
“Glenn Hostettler for washing & grading — 180.00 
839.65 
“Cartage to Brooke — 6.70 
“Check to Pot. Growers Co-op — 332.95” 


6. Complainant has been paid $332.95 in connection with this 
transaction. 


7. The formal complaint was filed on October 12, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration is whether the 
subject load of potatoes was accepted or rejected by respondent 
at contract destination. Complainant, in the formal complaint, 
alleges that the potatoes were accepted by respondent. Respondent 
in his answer, however, denies this allegation, averring that 
“.. the acceptance of the said load of potatoes was promptly and 
immediately refused at the delivery site .. .” 


It is undisputed that the potatoes were unloaded by respondent 
after the arrival of the shipment at contract destination. In 
this connection it is noted that the regulations in effect at this 
time, section 46.2 (dd) (1), define “acceptance” as meaning 
“any act by the consignee signifying acceptance of the shipment, 
including diversion or unloading; ...” See Grove Supply Company 
v. Edney Brothers, 13 A.D. 938, wherein it is held that even the 
partial unloading of a shipment constitutes an acceptance of the 
entire load. Moreover, respondent washed, repacked, and resold 
the potatoes, in addition to unloading same, all of which are 
indicative of acceptance. Accordingly, it is concluded that the 
shipment involved herein was accepted by respondent. 


Having accepted the shipment, respondent became liable to 
complainant for the agreed purchase price thereof, less provable 
damages resulting from any breach of contract by complainant. 
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O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 
18 A.D. 1173. The burden of proof with respect to the warranty, 
the breach, and the resulting damages rests upon respondent. 


Respondent alleges that the subject potatoes were purchased 
from complainant and were warranted as seed potatoes. Respond- 
ent further alleges that the warranty was breached when the 
potatoes arrived at contract destination, in a state of decay and 
with many of the potatoes of “the wrong size.’”’ Complainant 
does not deny that the potatoes were so warranted, but does 
question respondent’s claim with respect to the alleged breach. 


Respondent, in addition to his own sworn statement as set 
forth in the answer, submitted the affidavit testimony of two 
other witnesses. One of these witnesses, Ray Vanderberg, was 
an employee of respondent at the time he gave his testimony, 
while the other witness, Russell Reeve, apparently was not. 
Both of these witnesses stated that they saw the load of potatoes 
on arrival at respondent’s place of business and that the potatoes 
contained considerable soft rot and some had sprouts more than 
10 inches long. 


Respondent, in his answer, alleges that the condition of the 
potatoes at destination forced him to wash and regrade the load, 
resulting in shrinkage totaling more than 25% of the load. 
Respondent further alleges that the salable potatoes, consisting 
of 354 sacks, were then sent to Art Kramer’s Produce Buying 
Service in Chicago, as set forth in Kramer’s accounting, and 
that the remainder, consisting of 119 sacks, were lost as shrinkage 
in regrading. 


From the evidence before us, we conclude that some of the 
potatoes involved herein did have some decay and some sprouts. 
Respondent, however, has not produced any inspection certifi- 
cate to confirm the amount of the damage allegedly found in the 
load at destination. Neither has he availed himself of any 
of the procedures set forth in section 46.23 of the applicable 
regulations to support his claimed loss through shrinkage. In 
view of the large percentage of loss claimed in this case, we 
consider that respondent has failed to sustain his burden of 
proof with respect thereto. This is not to say that respondent 
has sustained no damage at all, but rather that he has failed to 
sustain his burden of proof with respect to the scope thereof, 
so that we have no basis upon which to compute the extent 
of his loss. 
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The f.o.b. contract price of the potatoes involved herein is 
$1,150.75. Respondent has paid complainant $332.95 of this 
amount, leaving a balance due of $817.80. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $817.80, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,000) 


MILTON R. FELDMAN Co., INC. v. J. HELLMAN PRODUCE, INC. 
PACA Docket No. 9660. Decided July 29, 1965. 


Contract—Contract terms—Acceptance—Liability 


Having failed to establish contract terms other than purchase and sale and 
having inspected and accepted shipment upon delivery, respondent liable 
to complainant for purchase price. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $204, alleged to 
be the purchase price of onions shipped in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer, denying the transaction as alleged 
and averring that the onions were handled on consignment for 
the account of complainant. Since the amount involved does 
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not exceed $1500, the issues are submitted under the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20). 
Pursuant to such procedure, complainant filed an opening state- 
ment. Complainant also submitted a letter in lieu of a brief. 


FINDINGS OF FACT 


1. Complainant, Milton R. Feldman Co., Inc., is a corporation 
whose address is 1304 East 7th Street, Los Angeles, California. 


2. Respondent, J. Hellman Produce, Inc., is a corporation whose 
address is 1333 East 8th Street, Los Angeles, California. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about June 12, 1964, contemplating shipment in inter- 
state commerce, complainant sold to respondent 85 sacks of 
Jumbo White onions, at an agreed price of $2.40 per sack, 
delivered at respondent’s place of business. 


4. Complainant delivered the onions to respondent‘s place of 
business at Los Angeles. Respondent inspected and accepted 
the onions upon delivery, and thereafter shipped them to Butte, 
Montana. Respondent has failed to pay complainant the agreed 


purchase price. 


5. The formal complaint was filed on November 2, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent contends in its answer that the onions involved 
herein were not purchased from complainant, but were handled 
for complainant’s account, and were to be paid for by respondent, 
in an amount to net complainant $2.40 per sack, only if a satis- 
factory sale was made by respondent to its customers. Respondent 
further contends that its customer, Safeway Stores, Inc., at 
Butte, Montana, returned the onions to respondent because of 
their poor condition, and charged respondent for the freight. 
Respondent states that complainant agreed to accept “full 
financial responsibility for the freight as well as the onions 
because of their quality.” 
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Respondent has submitted no supporting evidence, such as 
sworn statements by parties having knowledge of the facts 
relating to the transaction or pertinent documents tending to 
establish respondent’s position. In addition to the verified com- 
plaint, complainant submitted a sworn opening statement by 
Milton R. Feldman, in which he states that respondent’s claim 
that the onions in question were handled for complainant’s 
account “is absolutely untrue.” Feldman further states that 
there were 100 sacks of onions billed separately to respondent 
on a separate invoice, which were on a “to net” basis, and that 
these onions are the ones that were to be handled for complainant’s 
account. He states that complainant is making no claim for 
these onions handled for its account. It is further stated in 
the affidavit that respondent was invoiced immediately upon 
delivery of the onions, and that the two invoices were returned 
by respondent to complainant about three weeks after delivery. 
Respondent claims that the invoices were returned because 
they were incorrect since the onions were to be handled for com- 
plainant’s account. Complainant insists that had the invoices 
been incorrect, respondent would have notified complainant 
immediately to that effect instead of waiting three weeks to 
return them. 


On the basis of the evidence, we conclude that complainant 
sold and respondent purchased the onions in question, at $2.40 
per sack, that respondent has failed to pay the agreed purchase 
price, and that such failure to pay on the part of respondent is 
in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $204, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $204, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until 


paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 
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(No. 10,001) 


WILLINGHAM-TREVINO PRODUCE Co. v. GREEN VALLEY PRODUCE 
AND WILLIAM G. STAFOS. PACA Docket No. 9604. Decided 
July 29, 1965. 


Consignment—Not established—Acceptance—Liability for purchase 
price 


Where contract of purchase and sale established rather than consignment 
as alleged by partnership respondent and where individual respondent 
failed to file answer, respondents are jointly and severally liable to 
complainant for balance of purchase price. 

Mr. Alfonso A. Guerra, McAllen, Texas, for complainant. 

Respondent Green Valley Produce pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $4,470.10, 
alleged to be the balance due on the purchase price of three 
shipments of cantaloupes sold and delivered to respondents in 
interstate commerce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent Green Valley Produce filed an answer, denying 
liability. Respondent William G. Stafos did not file an answer. 
Since none of the parties requested an oral hearing, although 
the amount involved exceeds $1,500, the issues are determined 
under the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, the parties were 
afforded an opportunity to submit additional evidence in the form 
of opening and answering statements. No additional evidence 
was submitted, and no briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ervin Willingham 
and Loreto G. Trevino, doing business as Willingham-Trevino 
Produce Co., whose address is P. O. Box 1208, McAllen, Texas. 
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2. Respondent Green Valley Produce is a partnership composed 
of Curtis Charles Damon and John G. Stafos, whose address 
is P. O. Box 514, San Juan, Texas. At the time of the trans- 
action involved herein, this respondent was not licensed under 
the Act, but was operating subject to license. 


3. Respondent William G. Stafos is an individual whose address 
is P. O. Box 56, Muncie, Kansas. At the time of the transaction 
involved herein, this respondent was not licensed under the 
Act, but was operating subject to license. 


4. On or about May 20, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondents 
three truckloads of cantaloupes, one truckload to be shipped each 
day if possible, for invoice prices of $1,718.85, $2,631.75, and 
$1,619.50, f.o.b. shipping point. Respondent William G. Stafos 
instructed complainant to draft him for the invoice prices. 


5. Complainant shipped from McAllen, Texas, to respondents 
at Kansas City, Kansas, on May 23, May 25, and May 27, 1964, 
three truckloads of cantaloupes invoiced at $1,718.85, $2,631.75, 
and $1,619.50, respectively. 


6. Upon arrival of the three shipments of cantaloupes at 
Kansas City, Kansas, they were accepted by respondents in 
accordance with the contract. 


7. Complainant drew drafts against the account of William 
Stafos in the amounts of the three invoices, but the drafts were 
dishonored. Subsequently, $1,500 was paid on the total purchase 
price, leaving an unpaid balance of $4,470.10. 


8. The formal complaint was filed on September 3, 1964, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


In the unsworn answer filed by Curtis C. Damon, which appears 
to be on behalf of respondent Green Valley Produce, Damon 
admits receiving and accepting three truckloads of cantaloupes 
from complainant in May 1964, and further states that he 
arranged transportation and shipped the melons to Kansas City, 
Kansas. This respondent contends, however, that the cantaloupes 
were accepted on a consignment basis only. Damon denied any 
indebtedness in connection with the transaction, although no 
accounting has been made to complainant, and nothing has been 
paid complainant except one remittance of $1,500. 
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No additional evidence, such as sworn statements or confirming 
documents, has been submitted to substantiate the claims made 
by Curtis C. Damon; and, as we have stated, even the statements 
made in the answer are not under oath. On the other hand, 
the complaint filed by complainant is sworn to, and constitutes 
evidence on behalf of complainant. In addition, there is attached 
to the report of investigation as Exhibit No. 1, which also is 
evidence in the case, a sworn statement by James F. Wise, an 
employee of complainant at the time of the transaction involved 
herein, in which he states that Curtis Damon and William Stafos, 
“representing themselves as Green Valley Produce of Kansas 
City, Kansas,” appeared at complainant’s place of business on 
May 20, 1964, and made a deal with Wise for one load of canta- 
loupes a day, if complainant could supply them; that the melons 
were sold to respondents f.o.b. McAllen, Texas; and that the 
cantaloupes were received and inspected by Curtis Damon. The 
affidavit further supports the allegations of the complaint with 
respect to the transaction. 


As the record stands, respondent Green Valley Produce is 
wholly without evidence to support its position in this controversy. 
Respondent William G. Stafos failed to file an answer and, there- 
fore, under our Rules of Practice, is deemed to have admitted 
the allegations of the complaint. It must be concluded that com- 
plainant has sustained the burden of proving that it sold and 
delivered to respondents three truckloads of cantaloupes; that 
the cantaloupes were received and accepted by respondents; that 
the total purchase price of the three shipments of cantaloupes 
was $5,970.10; that a payment of $1,500 was made; and that 
no additional amount has been paid complainant on account of 
the cantaloupes. We conclude that respondents’ failure to pay 
complainant the balance of $4,470.10 was and is in violation 
of Section 2 of the Act. Complainant should be awarded reparation 
in that amount against respondents, jointly and severally, plus 
interest. Of course, payment of the total amount of $4,470.10, 
with interest, to complainant will discharge its claim. Newbern 
Groves, Inc. v. Bisesi Fruit Co. and/or Lally, Berthelson & Welsh, 
Inc., 18 A.D. 738. 


ORDER 


Within 30 days from the date of this order, respondents, 
jointly and severally, shall pay to complainant, as reparation, 
$4,470.10, with interest thereon at the rate of 5 percent per 
annum from July 1, 1964, until paid. 
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The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 10,002) 


ALBIN P. CRUTCHFIELD v. W. & K. MARZ PRODUCE AND/OR L. & A. 
PRODUCE. PACA Docket No. 9605. Decided July 30, 1965. 


Freezing injury—Not established—Partnership—Failure to give 
notice of dissolution—Acceptance—Liability 


Having accepted produce and having failed to prove alleged freezing injury, 
individual respondent liable for contract price together with partnership 
respondent which failed to give actual notice of dissolution to seller 
who had previouly dealt with partnership. 


Complainant and respondents pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $7,669.41 against respondents, jointly and/or 
severally, in connection with transactions in interstate commerce 
involving three truckloads of fruits and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. A copy of the formal complaint 
and a copy of the report of investigation were served on each 
of the respondents. Respondent, L. & A. Produce, a partnership, 
composed of Carole Sue Rooney and Lawrence Gustav Thoms, 
filed an answer to the complaint, wherein it denied liability to 
complainant. Respondent, W. & K. Marz Produce, which is 
the trade name of an individual, William Kenneth Marz, also 
filed an answer to the formal complaint, wherein he admitted 
the purchase, receipt and acceptance of the subject produce. 
Marz also admitted liability to complainant in the sum of $4,850.60 
in connection with these transactions, but denied liability to 
complainant for the balance claimed. 
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On the basis of the admission contained in the answer filed 
by respondent William Kenneth Marz, an order for the undis- 
puted amount of $4,850.60 was issued against this respondent 
in complainant’s favor on December 14, 1964. The liability of 
respondent Marz for the remaining disputed amount of $2,818.81, 
however, was left for subsequent determination in the same 
manner and under the same procedure as would have been the 
case if no order for payment of the undisputed amount had been 
issued. 


Although the amount of damages claimed in the complaint 
exceeds $1,500, the parties waived oral hearing and the evidence 
was submitted under the shortened procedure set forth in section 
47.20 of the rules of practice (7 CFR 47.20). 


Pursuant to this procedure, complainant filed an opening state- 
ment. Each of respondents was given the opportunity but did 
not file an answering statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Albin P. Crutchfield, whose 
address is P. O. Box 1988, Titusville, Florida. 


2. Two respondents are named herein, the first being a partner- 
ship composed of Lawrence Gustav Thoms and Carole Sue Rooney, 
doing business as L. & A. Produce, whose address is 6525 King 
Avenue, Allen Park, Michigan. At the time of the transactions 
involved herein, this respondent was licensed under the act. The 
second respondent is an individual, William Kenneth Marz, doing 
business as W. & K. Marz Produce, and for a time, also, as L. & A. 
Produce, whose address is 1938 LeBlanc, Lincoln Park, Michigan. 
At the time of the transactions involved herein, this respondent 
was not licensed under the act, but was subject to license. 


3. On February 1, 1964, respondent partners Lawrence Thoms 
and Carole Rooney sold their interest in L. & A. Produce to re- 
spondent William Marz. At the time of the purchase, Marz re- 
tained A. L. Rooney as sales manager, which position Rooney had 
held when the business was a partnership. 


4. On February 6, 1964, in the course of interstate commerce, 
Marz, acting through Rooney and under the trade name of L. & A. 
Produce, purchased from complainant a partial truckload of 
Florida oranges at an agreed price of $484.45, f.o.b. loading point 
in the State of Florida, plus freight charges of $82.80, or a total 
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of $567.25. Pursuant to such sale complainant, on February 7, 
1964, shipped from loading point in the State of Florida to L. & A. 
Produce, 5209 Allen Road, Allen Park, Michigan, oranges meet- 
ing contract requirements. Upon arrival at destination, the ship- 
ment was received and accepted by Marz. 


5. On February 10, 1964, in the course of interstate commerce, 
Marz, acting through Rooney and under the trade name of L. & A. 
Produce, purchased from complainant one truckload of Florida 
produce consisting of mixed vegetables and citrus, at an agreed 
price of $3,084.66, f.0.b. loading point in the State of Florida, 
plus freight charges of $438.85, or a total of $3,523.51. Pursuant 
to such sale complainant, on February 11 and 12, 1964, shipped 
from loading points in the State of Florida to L. & A. Produce, 
5209 Allen Road, Allen Park, Michigan, fruit and vegetables 
meeting contract requirements. Upon arrival at destination, the 
shipment was received and accepted by Marz. 


6. On February 13, 1964, in the course of interstate commerce, 
Marz, acting through Rooney and under the trade name of L. &A. 
Produce, purchased from complainant one truckload of Florida 
produce consisting of mixed vegetables and citrus, at an agreed 
price of $3,101.90, f.o.b. loading point in the State of Florida, 
plus freight charges of $476.75, or a total of $3,578.65. Pursuant 
to such sale complainant, on February 14 and 15, 1964, shipped 
from loading points in the State of Florida to L. & A. Produce, 
5209 Allen Road, Allen Park, Michigan, fruit and vegetables 
meeting contract requirements. Upon arrival at destination, the 
shipment was received and accepted by Marz. 


7. Complainant, prior to the transactions involved herein, had 
dealt with L. & A. Produce as a partnership, with Rooney as its 
sales manager. At the time of the transactions involved herein, 
complainant had no actual knowledge that a change in the owner- 
ship of L. & A. Produce had been made. 


8. The total of the f.o.b. purchase prices of the three lots of 
produce involved herein, plus the total of the foreign charges on 
the three lots, is $7,669.41, no part of which has been paid. 


9. The formal complaint was filed on September 14, 1964, which 
was within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


Complainant, in his formal complaint, has named both the in- 
utvidual William Kenneth Marz and the partnership composed 
of Lawrence Thoms and Carole Rooney as parties respondent 
herein, and asks that reparation of $7,669.41 be awarded against 
them jointly and/or severally. 


Respondent Marz, in his answer to the formal complaint, admits 
the purchase, receipt and acceptance from complainant of the 
three lots of produce involved herein. Accordingly, this respond- 
ent is liable to complainant for the total of the agreed purchase 
prices of the commodities involved herein, plus freight, amounting 
to $7,669.41, less provable damages caused by any breach of con- 
tract on the part of complainant. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon respondent Marz. 


Marz, in his verified answer, alleges that complainant breached 
the contract between the parties, in that 80% of the load pur- 
chased by Marz on February 10, 1964, arrived at contract destin- 
ation in a frozen condition. Respondent Marz takes the position 
that, due to such alleged freezing damage, he is excused from 
paying complainant 80% of the contract price on this load, or 
$2,818.81. He admits owing the balance of $704.70, as well as 
the agreed purchase prices, plus freight, on the other two loads, 
for a total of $4,850.60. 


We find it unnecessary to determine either the presence or the 
extent of the freezing injury here, for even if we assume, ar- 
guendo, that 80% of the load was found to have been frozen at 
contract destination, such loss occurring in transit would still 
fall on respondent under the f.o.b. terms of the contract. (See 
section 46.43(i) of the regulations). If freezing damage occurred 
prior to the time the load was billed out by complainant, then of 
course the loss would fall on complainant, but this has neither 
been alleged nor proved. We conclude, therefore, that respondent 
Marz is liable to complainant for the total of the contract prices 
of the three loads, plus freight, or $7,669.41. 


Having resolved the liability of respondent Marz, we next con- 
sider the liability, if any, of respondent partners Thoms and 
Rooney in connection with these transactions. The partners deny 
liability to complainant, on the ground that the business was sold 
to Marz on February 1, 1964, and that they had no connection 
with L. & A. Produce at the time the transactions were had with 
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complainant. Respondent partners also allege that complainant 
was alerted to the possibility of a change in ownership of L. & A. 
Produce, since Marz talked by telephone with complainant the 
latter part of January 1964 and discussed the possibility of Marz 
buying the business. Complainant, in his opening statement, 
admits that he did talk with Marz at the time indicated, but testi- 
fies that he was only told that Marz “might come into the busi- 
ness.” 


The actions of the partners in disposing of the firm property 
had the effect of dissolving the partnership. Brand v. Erisman, 
84 U.S. App. D.C. 194, 172 F. 2d 28 (D.C. Cir. 1948) ; 68 C.J.S., 
Partnership § 344. Persons who had dealings with the firm, such 
as complainant, were entitled to receive, in some form, notice of 
dissolution, Triangle Machine Co. v. Dutton & Adams, 13 La. App. 
14, 127 So. 54 (1930); Schwartz Bros. & Co. v. Beacham, 157 
Miss. 93, 127 So. 689 (1930) ; Adkins v. Hash, 190 Va. 86, 56 S.E. 
2d 60 (1949) ; 68 C.J.S., Partnership § 366, and where such deal- 
ings, as here, involved the extension of credit, were entitled to 
personal or actual notice of dissolution. R. C. Poage Milling Co. 
v. Joseph Howard & Co., 227 Ky. 353, 18 S.W. 2d 266 (1929) ; 68 
C.J.S., Partnership § 366. 


It is clear from the evidence in this case that actual notice of 
dissolution of the partnership was not given to complainant prior 
to his entering into the transactions which form the basis of this 
action. While complainant admits that there was some discussion 
with Marz in January 1964 having to do with some contemplated 
changes in the ownership of L. & A. Produce, the exact nature of 
the contemplated changes was never explained to complainant 
prior to the dealings involved herein. The partners, in fact, appear 
never to have given complainant any notice of the change of own- 
ership with respect to L. & A. Produce and the resulting dissolu- 
tion of the partnership. This information came to complainant 
from Rooney in March 1964. In addition to this lack of actual 
notice to complainant, Marz, upon his acquisition of the business, 
retained Rooney as sales manager and operated the business as L. 
& A. Produce, so that the overall effect would tend to foster in 
complainant the belief, in our opinion, that no change had been 
made in the ownership or operation of the business. 


Since respondent partnership failed to give notice to complain- 
ant regarding the dissolution of the partnership and the subse- 
quent acquisition of the business by Marz, the partnership is 
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liable to complainant, jointly and severally with respondent Marz, 
for the total of the purchase prices, plus freight, of the three lots 
of produce involved herein, amounting to $7,669.41. An order 
in this amount should be issued against respondents, jointly and 
severally, in complainant’s favor, with interest. Of course, pay- 
ment to complainant of the total amount of $7,669.41, with inter- 
est, will discharge his claim. 


It is to be noted that an order requiring the payment of the 
undisputed amount of $4,850.60 was issued against respondent 
Marz on December 14, 1964, based upon the admission contained 
in his answer that he owed this amount to complainant in con- 
nection with these transactions. This award has not been paid 
by respondent Marz and is included as a part of, and is not in 
addition to, the reparation awarded in this order. 


ORDER 


Within 30 days from the date of this order, respondents, jointly 
and severally, shall pay to complainant, as reparation, $7,669.41, 
with interest thereon at the rate of 5 percent per annum from 
March 1, 1964, until paid. 


Copies of this order shall be served on the parties. 


(No. 10,003) 


JOHN INGLIS FROZEN FooDS COMPANY v. GISINGER SOUTHWESTERN 
Foop DISTRIBUTORS, INC., A/T/A SOUTHWESTERN Foop DIs- 
TRIBUTORS. PACA Docket No. 9813. Decided July 30, 1965. 


Failure to file motion to reopen—Default order reinstated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued June 15, 1965, awarding reparation to complainant 
against respondent. On June 30, 1965, respondent was given an 
extension of time within which to file a motion to reopen the 
proceeding after default in the filing of an answer pursuant to 
section 47.25(e) of the rules of practice (7 CFR 47.25(e)) and 
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the order of June 15, 1965, was stayed pending the issuance of 
a further order in this proceeding. Respondent has not filed a 
motion to reopen the proceeding after default and, accordingly, 
the order of June 30, 1965, is hereby vacated and the order of 
June 15, 1965, is hereby reinstated with the reparation awarded 
therein to complainant against respondent to be paid within 30 
days from the date of this order. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 10,004) 


BLUE GOOSE GROWERS, INC. v. WM. ROSENSTEIN & SONS Co. 
PACA Docket No. 9760. Dismissed July 15, 1965. 


DISMISSAL—ON MOTION OF PARTIES 
(No. 10,005) 


LOWELL J. ScHy COMPANY v. HAPPY VALLEY DISTRIBUTING Co., 
Inc. PACA Docket No. 9474. Dismissed July 6, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 10,006) 


GONZALES PACKING Co. v. MAGIC VALLEY PRODUCE COMPANY, a 
partnership, and MAGIC VALLEY PRODUCE COMPANY, a corpora- 
tion. PACA Docket No. 9778. Reparation of $8,007.75 with 5 
percent interest from September 1, 1964, awarded complainant 
against respondents in order issued July 2, 1965. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 10,007) 


CUTLER GROWERS EXCHANGE v. LOWELL J. SCHY COMPANY. PACA 
Docket No. 9829. Reparation of $5,779.60 with 5 percent inter- 
est from November 1, 1964, awarded complainant against re- 
spondent in order issued July 15, 1965. 


(No. 10,008) 


W. O. OpoM PRODUCE Co. v. M. COSTANZI COMPANY. PACA 
Docket No. 9828. Reparation of $2,319.84 with 5 percent inter- 
est from June 1, 1964, awarded complainant against respondent 


in order issued July 15, 1965. 
(No. 10,009) 


S. B. DAVIS COMPANY v. STANDARD FRUIT & PRODUCE COMPANY. 
PACA Docket No. 9831. Reparation of $2,696.25 with 5 percent 
interest from January 1, 1965, awarded complainant against 
respondent in order issued July 16, 1965. 


(No. 10,010) 


B. G. ANDERSON Co. INC. v. MAx J. BADLER AND JOSEPH FELDER- 
STEIN, d/b/a D. MESSINA, JR. PACA Docket No. 9833. Repara- 
tion of $100.95 with 5 percent interest from August 1, 1964, 
awarded complainant against respondent in order issued July 


21, 1965. 
(No. 10,011) 


BROWN & HILL TOMATO SHIPPERS, INC. v. MAGIC VALLEY PRODUCE 
CoMPANY. PACA Docket No. 9832. Reparation of $1,586.25 
with 5 percent interest from September 1, 1964, awarded com- 
plainant against respondent in order issued July 21, 1965. 


(No. 10,012) 


ARROWHEAD GROWERS SALES COMPANY, INC. v. BADGER FROZEN 
Foops, Inc. PACA Docket No. 9837. Reparation of $150 with 
5 percent interest from November 1, 1964, awarded complain- 
ant against respondent in order issued July 22, 1965. 
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(No. 10,013) 


DEBRUYN PRODUCE Co. v. JACK WELCH & Co. PACA Docket No. 
9839. Reparation of $6,194.25 with 5 percent interest from 
April 1, 1965, awarded complainant against respondent in 
order issued July 22, 1965. 


(No. 10,014) 


RALPH & CONO COMUNALE v. LouIs TRAVERSO. PACA Docket No. 
9834. Reparation of $489.60 with 5 percent interest from Sep- 
tember 1, 1964, awarded complainant against respondent in 
order issued July 22, 1965. 


(No. 10,015) 


INDIANAPOLIS FRUIT COMPANY, INC. v. KOEHLER’S WHOLESALE 
RESTAURANT SUPPLIES. PACA Docket No. 9835. Reparation 
of $900 with 5 percent interest from January 1, 1965, awarded 
complainant against respondent in order issued July 26, 1965. 


(No. 10,016) 


ATLANTIC COUNTY MARKET GROWERS’, INC. v. M. COSTANZI CoM- 
PANY. PACA Docket No. 9841. Reparation of $3,777 with 5 
percent interest from July 1, 1964, awarded complainant 
against respondent in order issued July 28, 1965. 


(No. 10,017) 


EFFO BANANA SALES CORPORATION v. WERNER’S PRODUCE CoO. 
PACA Docket No. 9849. Reparation of $1,819.07 with 5 per- 
cent interest from February 1, 1965, awarded complainant 
against respondent in order issued July 30, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 10,018) 


LACONADO PRODUCE, INC. v. NEM-AR-Co_ DISTRIBUTING, INC. 
PACA Docket No. 9539. Order issued July 1, 1965. 
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(No. 10,019) 


GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket No. 
! 9568. Order issued July 23, 1965. 


(No. 10,020) 


HOMESTEAD TOMATO Co-OP v. ROSEANN’S WHOLESALE PRODUCE. 
PACA Docket No. 9545. Order issued July 28, 1965. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 10,021) 


In re MANDELL, SPECTOR, RUDOLPH Co. PACA Dockets No. 8998 
and 9303. Order issued July 2, 1965. 





